Commission Communication on the action taken on opinions and resolutions adopted by Parliament at the April 2009 
I and II part-sessions
CODECISION PROCEDURE - First Reading
European Parliament legislative resolution on the proposal for a directive of the European Parliament and of the Council on the energy performance of buildings (recast)
1.
Rapporteur: Silvia-Adriana TICǍU (PSE/RO)
2.
EP reference number: A6-0254/2009 / P6_TA-PROV(2009)0278
3.
Date of adoption of the resolution: 23 April 2009
4.
Subject: Energy performance of buildings
5.
Inter-institutional reference number: 2008/0223(COD)
6.
Legal basis: Article 175 of the Treaty
7.
Competent Parliamentary Committee: Committee on Industry, Research and Energy (ITRE)
8.
Commission's position: The Commission can accept certain amendments.
The Commission's position on the Parliament's amendments (amendments hereafter) is as follows:
Amendments accepted:
Amendments 24, 36, 37, 48, 67, 83, 89 and 90 introduce a number of clarifications and further strengthen the text are fully accepted. 89 and 90 need slight redrafting.
Amendments accepted in principle:
Amendments 15, 20 and 107 and 119 are acceptable but a reference to Directive 2006/32/EC is more appropriate (see amendment 15).
Amendments 31, 32, and 45 are adding definitions which are acceptable in principle but need to be fully in line with Directive 2009/28/EC.
Amendment 94 is acceptable but an additional certification scheme needs careful reflection.
Amendment 68 is acceptable in principle but the wording needs to be changed.
Amendments 104, 109 and 124 are adding clarification to single methodology for calculating cost-optimal levels. However, the Commission aims at defining the framework only.
Amendments acceptable with redrafting:
Amendments 1, 18, 71 and 76 are acceptable upon redrafting of certain aspects.
Amendment 7 aims at extending minimum energy performance requirements to the entire building if it undergoes a major renovation. This might create unreasonable obligations on elements of a building which are not subject to the renovation and may hinder the carrying out of smaller renovation. It is suggested that the word "whole" is deleted. The deletion of the last sentence of Commission's proposal is rejected.
Amendment 19 refers to reducing administrative burden for certification. Its aim is supported but it may create practical problems as in many Member States experts issuing the certificate are not entitled  to carry out inspections of heating or air-conditioning systems, inspectors of heating systems are not entitled  to inspect air-conditioning systems and vice versa. A redrafting is needed.
Amendment 73 is acceptable but if redrafted in accordance to the compromise to be reached on this aspect (see amendments 60 and 102).
Amendments 75 and 78 are acceptable but the references to "local and regional authorities" require redrafting as it may contradict the subsidiarity principle.
Amendments acceptable in part:
Amendments 3 and 6 refer to the use of energy from renewable sources.  The requirements on renewable energy may be imposed only on new buildings (for reasons of economic and technical feasibility). The reference to Directive 2009/28/EC needs to be checked.
Amendment 14 refers to realization of recommendations included in the energy performance certificate for public buildings. The first sentence is acceptable only if it is reworded to be non-binding. The third sentence raises concerns regarding the subsidiarity principle.
Amendment 16 refers to display obligations of the certificate for public buildings and is acceptable but the last sentence which is not related to the enacting terms.
Amendment 21 refers to mutual recognition of professions. The last three sentences are not acceptable as they are not related to the enacting terms.
Amendments 26 and 27 are extending the scope of minimum energy performance requirements for buildings. Adding the words "of building components" and deleting the Commission's text "and parts thereof" is not acceptable as it contradicts Directive’s holistic approach. The Directive is based on Article 175 of the Treaty and therefore Member States can go beyond its provisions and lay down such requirements.
Amendment 38, aims at clarifying the definition of "building envelope" is acceptable except of the deletion of Commission's text.
Amendment 40 aims at clarifying the definition of "major renovation". A lowering of the threshold from 25 % to 20 % of the value of the building could be accepted. To base the value on "current construction costs" is not deemed to be the most reasonable way and is rejected. The modification in 6 (b) is rejected.
Amendment 41 refers to the definition of cost-optimal levels for energy performance requirements. "Positive result" of the cost-benefit analysis is not acceptable as it creates further need for definition. The Commission's proposal on the first subset shall therefore be kept. The deletion of the words "where applicable" in last sentence is not acceptable as not all new buildings and buildings undergoing major renovations will dispose of energy supply systems which deliver more energy than needed on site.
Amendment 100 refers to cost-optimal energy performance requirements. The reference to "building components" is not acceptable as it contradicts the holistic approach of the Directive (see amendments 7, 26, 27, 39, 100 and 106, 117 and 57). The words "to achieve at least" are rejected as the cost-optimal level can not be pre-determined absolutely precisely for a measure/investment which lasts for decades. The word "common" is not acceptable (see amendments 4 and 47). The reference to a wider consultation is not acceptable for reasons of manageability and subsidiarity (see amendment 47). The words "shall be consistent with other applicable Community legislation" of the amendment seem superfluous and are therefore not acceptable. The level of detail, particularly on lighting, is already fully taken into account in relevant Annex I on the methodology and the added reference to lighting are not acceptable (see amendments 4, 23, 44, 46, 58 and 86). The change to review the requirements even every four years is not acceptable as building codes can not be revised too often due to long planning and realization period in the building sector.
Amendment 51 is mainly acceptable with the exception of the change of the deadline from 2014 to 2012 which is not realistic. The reference to buildings components is rejected but the notion of 'parts thereof' when referring to buildings will be further elaborated.
Amendment 52 refers to adjustments/strengthening of national energy performance requirements is acceptable apart from the change of date from 2017 to 2015.
Amendment 55 refers to the calculation of cost optimal levels of energy performance requirements. The reference to broader consultation is not acceptable, as it would increase the administrative burden (see also amendment 47). The change of the deadline to "March" is not achievable and is rejected. All references to "common" methodology should be changed to "single comparative" (see amendment 5 and 22). The idea that calculation shall reflect climate over the lifetime of the buildings is rejected. The amendments to subparagraph 2 and 3 are not acceptable as they would completely change the stepwise approach of the "single comparative methodology" into a one-step binding requirement (see amendment 5). Furthermore, the change of the word "may" to "shall" in paragraph 3 would put a binding obligation to another legislation which is legally not acceptable.
Amendments 105 and 116 refer to requirements on new buildings. The words "and the provisions set out in Article 9" are not acceptable. The deletion of the words "before construction starts" is not acceptable as it is essential for many alternative systems to be assessed in the planning or design phase of a building otherwise it's too late for their inclusion. The modification to "1.(da)" is not acceptable as ICT equipment is not an "alternative system". The deletion of subparagraph 2 is acceptable but may have negative effect on the number of actually realized alternative systems.
Amendments 106, 117 and 57 refer to requirements on existing buildings which undergo a major renovation. All references to "building components" are not acceptable (see amendments 7, 26, 27, 39 and 100). The words "and taking into account the provisions set out in Article 9" are rejected. The new text "Member States shall … control purposes." is not acceptable as is "1.(da)" as ICT equipment is not an "alternative system".
Amendment 58 aims at introducing new sub-requirements on certain elements of a building. The insertion of "building components" is rejected (see amendments 7, 26, 27, 39, 100 and 106, 117 and 57). The words "and brought into operation" are unclear and superfluous and therefore not acceptable. Directive 2009/…/EC on eco-design does not cover technical building systems, so the reference to it is rejected. The words "operating equipment" are not known as technical term. The amendment of part "(ca)" is not acceptable as the list is focussing on the most important techniques with highest energy saving potential due to improved installation (see amendments 4, 23, 44, 46, 100 and 86, and especially 23).
Amendments 112, 103 and 62 refer to provisions on energy performance certificates for buildings. The first part added to paragraph 1 is acceptable in principle, although it needs clarifications. The last sentence added to paragraph 1 may lead to confusion and is not acceptable. In subparagraphs 2.a) and 2.b) the words "including its insulation systems," are rejected as building envelope automatically includes insulation. The addition of "financial and fiscal incentives" in paragraphs 3 and 4 are not acceptable as it would be unmanageable for the certifiers to keep updated with the constantly changing incentives available. However, possible reference to information source in paragraph 4 might be inserted. Subparagraph 3a is rejected on grants of subsidiarity. Subparagraph 4a is not acceptable as a binding obligation (see amendment 14).
The words "the energy performance of that apartment or unit" in subparagraph 5(b) are not acceptable. The Commission proposal was set out in order to allow simplification of certification for big multi-family houses. In theses cases certification of one apartment or unit is sufficient and its result can be replicated to all other similar ones.
Subparagraphs 7a. and 7b. are not acceptable for reasons described in amendment 17 and 29. Further, for financial and fiscal incentives also see amendment 93 and 95, 110 and 120.
Amendments 108, 123 and 69 aim at modifications on provisions for the inspection of air-conditioning systems. The reference to "ventilation" is rejected as it is covered by the definition of air-conditioning systems in Article 2(11). The additions of "reversible heat pumps" are acceptable, but rewording of the term "reversible" is needed. The lowering of the threshold to "5 kW" is not acceptable as it is hardly justifiable to request inspections that cannot be repaid by energy savings. The sentence "The inspection of ventilation … of airflows" describes technical details and should not be in a Directive. A clear definition of "electronic monitoring and control" systems is needed. 2a. highlights possibilities for making inspection schemes more cost-effective and is therefore acceptable with some rewording. 2b. adds a derogation option to the inspection requirement for air-conditioning systems which would significantly reduce the impact of the entire Article 14 and is rejected.
Amendment 70 extends the provisions for accredited experts issuing certificates and carrying out inspections. Provisions introducing measures for mutual recognition of professionals (paragraph 2) are not eligible under a Directive based on Article 175 of the Treaty. Paragraph 3 is the subject to other ongoing initiatives ("Concerted Action" and projects under the Intelligent Energy Europe Programme). An additional obligation on EU guidelines is not acceptable.
Amendment 72 refers to control mechanisms for energy performance certificates and inspections of heating and air-conditioning systems. The words "and consider a revision by 2015" are rejected as they prefix already a revision without knowing the impact of this recast Directive. This may also deter some Member States from its implementation.
Amendment 74 refers to information activities of Member States on increased awareness and is acceptable but paragraph 3 which contradicts subsidiarity principle.
Amendments acceptable in part and with redrafting:
Amendment 5 refers to 'common methodology for calculating cost-optimal levels'. The comparative methodology proposed by the Commission is a 'single' methodology (comparison tool) to be developed by the Commission within Comitology procedure. Therefore the term 'single comparative methodology' is proposed. The request for consistency with other EU legislation is superfluous and not acceptable. All changes from '… to adopt the minimum ..' until the end of the paragraph are not acceptable.
Amendment 13 is on information provision and exchange related to energy performance certificates. The first sentence may need redrafting to ensure that it is in line with rules on data protection. The proposed second sentence is rejected (see amendment 64).
Amendment 35 to the definition of 'energy performance of a building'. Adding the word "primary" is technically incorrect and not consistent with the relevant calculation methodologies. The requirement to express energy performance in "kWh/m² and year", even if technically more precise, would mean considerable changes to the certification schemes of the countries that have already adopted other approaches (e.g. classes A to G). Therefore rewording is needed. Further, at the end of the paragraph many technical specifications are not needed as they are already listed in the Annex I.
Amendment 50 refers to the possible derogations for certain categories of buildings. The proposed deletion of subparagraph 2(d) means full application of the Directive to all short-term used residential buildings, such as holiday houses, which is not acceptable.
Amendment 53 introduces obligations on Member States regarding historic buildings or centres. The words "subsidies and" are rejected as subsidy issues are outside the scope of this Directive. Redrafting is needed on the obligations on Member States.
Amendments acceptable in part and in principle:
Amendment 42 introduces modifications to the definition of 'heat pump' that could be accepted in principle. The last sentence is not acceptable as it is not a definition.
Amendment 66 modifies the requirements for regular inspection of heating systems with boilers. The words "fired by non-renewable liquid or solid fuel" are not acceptable as they would exclude all renewable heating systems from inspection obligation. The last sentence can be accepted in principle if it inserted into Article 13(4) and clarified.
Amendments 89 and 91 reinforce the general intention to ensure issuing of reliable and high quality certificates and are acceptable in principle. The sentences on penalties are covered by the general provision on penalties and are rejected.
Amendments mainly not accepted:
Amendment 82 introduces modification to aspects of the general framework for the calculation of energy performance of buildings. The inserted 'kWh/m2' is acceptable with redrafting (may/should) (see amendment 35). The words "shall use" are not acceptable as is the reference to other relevant Community legislation.
Amendments 60 and 102 refer to 'net zero energy buildings'. The term 'net zero energy houses' is rejected as it sets unrealistic level of ambition and gives no flexibility to Member States to adapt the level of requirements on those buildings to climate conditions. However, the Commission wants to discuss further the notion (e.g. proposes new title 'next generation buildings') and the related articles for reaching a compromise on the issue (see also amendments 10, 22, 28 and 33). Furthermore, not accepted are: (i) the additional requirements on the consultation of stakeholders and local and regional authorities (see amendments 14, 20, 47 and 55); (ii) cross-provisions to other EU legislation (e.g. amendment 1.(ba)); (iii) the change of the word "may" to "shall" in paragraph 3 that would put a binding obligation to another legislation via this Directive; (iv) to the specification of what incentives (including reduced VAT) should be provided (see amendments 95, 110 and 120 and 93); and (v) the obligations set out in subparagraph 3a. 1. (ca) is questioned for subsidiarity reasons (see also amendments 20, 30, 47, 53 and 55).
Amendments rejected:
Amendments 2, 8, 11 and 12 add no justification to the enacting terms and are not acceptable.
Amendment 4 is rejected as a harmonized "common methodology" for the calculation of the integrated energy performance of buildings already exists in the form of 31 EPBD CEN Standards which are not binding but are gradually being uptaken by a number of Member States. The national/regional building legislation is extremely complex, and do not only cover energy but inter alia also static, security, lease and taxation aspects. These would need to be changed completely if a harmonized "common methodology" is introduced which will take 10 to 15 years and would very much delay any result of the recast EPBD. The technical details introduced are covered by the other terms used in the Directive.
Amendment 9 aims at promoting ICT in buildings. Although the general aim is acceptable, the relevant amendment to Articles (i.e. am. (105 and 116) and 106, 117 and 57) are not acceptable therefore this proposed recital is rejected.
Amendment 10 is rejected as the first sentence contradicts with the "single comparative methodology" (Article 5) for calculating cost-optimal levels of energy performance requirements, according to which Member States shall achieve them stepwise.
Amendment 17 on enabling mutual recognition of energy performance certificates. The requested "common minimum standards" to be established by the Commission already exist in the Directive’s text proposed (Articles 10 to 12, relevant parts of Article 2 and Annex I) and is complemented by the relevant CEN Standards. Furthermore, requirements on experts’ accreditation and on certificates’ language contradicts subsidiarity principle.
Amendment 22, the first sentence could be accepted if redrafted to "single comparative methodology" (see amendment 5). On "net zero energy buildings" (see amendments 60 and 102).
Amendments 23, 25, 34, 39, 44, 46, 80, 84, 85, 86, and 87 are rejected as they either introduce very small technical details or requirements, refer to technologies that are already included in the definitions or are addressed in other Directives, are against the holistic approach of this Directive, or are not legally acceptable.
Amendments 28 and 33 on 'net zero energy buildings' are rejected (see amendments 60 and 102).
Amendments 29, 30, 43 and 54 are rejected on the grounds of subsidiarity or that they are not eligible under a Directive based on Article 175 of the Treaty.
Amendment 47 refers to harmonized "common methodology" which in this sense is not possible (see amendment 4). The complex consultation and adoption procedure foreseen is neither manageable, nor does it respect the subsidiarity principle (see amendment 55).
Amendments 63 and 65 referring to the display of the energy performance certificate are rejected as the proposed wording would oblige occupants of a small of a building which is frequently visited by the public to obtain an energy performance certificate to the whole building.
Amendment 64 on specific aspects of provision of energy performance certificate is rejected as even currently every owner of a building in the EU can ask for such.
Amendment 77 on additional provision of information by Member States to Commission  are rejected as they considerably overlap with, or change, reporting obligations on low/zero energy and carbon buildings (Article 9 of the Commission’s proposal), and those under Directive 2009/28/EC and Directive 2006/32/EC.
Amendment 79 introduces obligation on Commission to establish information website is no more needed as most of the proposals are already implemented or are underway.
Amendment 81 is rejected as the word 'primary' is not acceptable (see amendment 35) and as energy performance evaluation of a building has to be made in a neutral way, assessing the performance of a building, not the behaviour of its occupants.
Amendments 95, 110 and 120 and 93 refer to fiscal and financial incentives for energy savings and use of energy from renewable sources in buildings. Although their objective is supported in principle, they are rejected as they go beyond what is possible under the applicable articles of the Treaty and contradict the subsidiarity principle. This Directive is not the appropriate legal place to request or announce potential new legislative activities under other specific legislation (paragraph 3). On subparagraph 3(e): see VAT comments in amendments 11 and 60 and 102.
9.
Outlook for amendment of the proposal: To supporting rapid progress in the Council framework, the Commission intends to draw the Council's attention to the Commission's position on Parliament's first reading amendments orally.
10.
Outlook for adoption of the common position: The Council is expected to adopt its common position end of 2009 or beginning of 2010.
