Commission communication
on the action taken on opinions and resolutions adopted by Parliament at the May 2009 part-session

CO-DECISION PROCEDURE – First reading

European Parliament legislative resolution on the proposal for a directive of the European Parliament and of the Council laying down minimum standards for the reception of asylum seekers

1.
Rapporteur: Antonio MASIP HIDALGO (PSE/ES)

2.
EP reference number: A6-0285/2009 / P6_TA-PROV(2009)0376
3.
Date of adoption of the resolution: 7 May 2009

4.
Subject: Minimum standards for the reception of asylum seekers

5.
Interinstitutional reference number: 2008/0244(COD)
6.
Legal basis: Article 63(1)(b)

7.
Competent Parliamentary Committee: Committee on Civil Liberties, Justice and Home Affairs (LIBE)

8.
Commission‘s position: The Commission accepts certain amendments.
Amendments 1, 23, 24: Deletion of reference to the 'level of social assistance available for nationals' in relation to access to material reception conditions and retaining the relevant provision of the current Directive. The word 'normally' in relation to ensuring a dignified standard of living is also added.
Partly acceptable: It should be however underlined that the Commission proposal does not oblige Member States to grant applicants access to the social benefits available for nationals; it merely introduces a point of reference with regard to access to material support in order to better monitor that material reception conditions guarantee an adequate standard of living. It is therefore necessary to introduce clearer benchmarks as well as to ensure a stronger monitoring role for the Commission.
The Commission intends to clarify the wording in order to make it clear that the level of social assistance should be used only as an indicative reference in establishing the appropriate level of material support.
Amendment 2: Reference in a recital to the 'international obligations of the Member States'. Acceptable.
Amendment 3: New recital referring to the need for increased financial support for MS currently facing 'disproportionate pressures in their asylum system'.
Not acceptable: Reference to financial instruments is outside the context of this Directive.
Amendment 4: Reference to Article 4 of the Charter of Fundamental Rights. Acceptable.
Amendment 5: Express reference to "Article 2(g)" of the Qualification Directive. Acceptable.
Amendments 6, 7, 8: married minor children are included in the definition of family members only if they are not accompanied by their spouses. Acceptable.
Amendment 9: Adding in the definition of family members 'dependent adults with special needs'.
Not acceptable: The proposed definition is too wide and is unclear as to which persons are included.
Amendments 10 (part), 15, 19: Ensure that information on the rights and obligations of applicants set out in the proposed Directive (including in cases of detention) is provided 'in a language they understand or may reasonably be presumed to understand'.
Not acceptable: this amendment does not seem to add anything to the one proposed by the Commission (in a language that the applicants are reasonably supposed to understand). In addition, the Commission should ensure consistency on this issue in all asylum proposals.
Amendment 10 (part): The reference to 'as far as possible' in relation to information is deleted. Acceptable.
Amendment 11: Clarification of the principle that no additional administrative requirements shall be imposed on applicants before granting them access to the rights set out in the Directive. Acceptable on substance, although wording needs to be further adapted.
Amendment 12: Retaining Article 7(3) of the current Directive on detention.
Not acceptable: This amendment is incoherent with the EP position to retain the Articles proposed by the Commission on detention (Articles 8,9,10 and 11) which in fact, replace the current Article 7(3).
Amendments 13, 30: Linguistic adaptations. Acceptable.
Amendment 14: Ensuring that administrative procedures, linked to grounds for detention, should be processed with all due dispatch. Acceptable on substance, although wording needs to be further adapted.
Amendments 16, 31: Access to free legal assistance should be restricted to the conditions set out in the Asylum Procedures Directive (Articles 15(3) to (6)).
Partly acceptable: While the Commission agrees to the principle that conditions to free legal assistance should be better specified, reference to the Asylum Procedures Directive, whilst being legally possible, provides less clarity. At this stage it seems preferable to maintain specific standards for legal assistance within the Reception Conditions Directive. The Commission however intends to clarify the wording in line with developing ECHR case-law.
Amendment 17: Ensuring that 'social workers and religious visitors' have access to detention facilities.
The reference to social workers is not acceptable. The Directive does not prohibit access to social workers. It merely places the condition that they are part of a 'relevant and competent national, international and non-governmental organisation and body'. Ensuring that all social workers have access to such facilities is not necessary and lacks justification.
Reference to religious visitors is acceptable in substance but the wording needs to be adapted.
Amendment 18: Ensuring that detained applicants have access to appropriate medical treatment and psychological counselling.
Not acceptable: The amendment is unnecessary since Article 19 which ensures access to medical/psychological treatment also covers applicants in detention.
Amendment 20: Ensuring that detained minors have access to open air-activities. Acceptable.
Amendment 21: Ensuring that the qualified professional responsible to assess whether persons with special needs could be detained, is 'independent'.
Not acceptable: the meaning of an 'independent' professional is unclear in this context.
Amendment 22: Ensuring that access to education for minors 'shall be ensured as soon as possible', and in any case no later than three months.
Not acceptable: First, this amendment should be considered 'inadmissible' since it refers to a provision that has neither been amended by the Commission nor is it linked to another amendment in the Commission proposal. Secondly, the amendment is also unnecessary since the current Directive already stipulates that access shall be granted within a maximum period of 3 months.
Amendment 25: Deletion of the principle 'under the same conditions as nationals', concerning access to health care for persons with special needs.
Partly acceptable:  The evaluation of the implementation of the Directive illustrates that access to healthcare for persons with special needs should be further ameliorated. The Commission considers that, in principle, at least for persons with special needs, a comparison with the standards available for nationals is justified. However, the Commission is committed to further reflect on this provision in order to make it clear that the treatment afforded to nationals should only be used as an indicative reference in establishing the standards of health care for persons with special needs.
Amendment 26: Adding that victims of torture are directed to a care centre appropriate to their situation.
Not acceptable: the amendment is unnecessary since Article 24 of the Commission proposal already foresees access to appropriate care for victims of torture.
Amendment 27: Addition to the list of vulnerable persons 'victims of female genital mutilation'.
Not acceptable: It does not seem necessary to include cases of victims of female genital mutilation since they could already be covered under the current Directive under 'victims of torture, rape or other serious form of psychological physical or sexual violence'.
Amendment 28: Clarifying wording: ensures that support provided to persons with special needs shall be 'adequate'. Acceptable.
Amendment 29: Restricting the notion of a representative for unaccompanied minors only to the case of a legal guardian and further defining his/her role and qualifications.
Partly acceptable: the introduced specifications on the role/qualifications are acceptable, on substance. However, the proposed restrictive definition of a representative cannot be accepted since it contradicts the relevant definition set out in the Asylum Procedures Directive.
9.
Outlook for amendment of the proposal: The Commission is currently working with the Presidency on a text which would integrate part of the EP's amendments and could be supported by a majority Member States.
10.
Outlook for the adoption of the proposal: Due to the early stage of the negotiations, it is impossible to foresee the date of adoption of the Commission proposal.
