Follow-up to the European Parliament resolution on the Annual Debate on the progress made in 2008 in the Area of Freedom, Security and Justice (AFSJ) (Articles 2 and 39 of the EU Treaty), adopted by the Commission on 14 July 2009
1.
Resolution tabled further to Questions for Oral Answer B6‑0489/2008 and B6‑0494/2008 pursuant to Rule 108(5) of the European Parliament's Rules of Procedure by Gérard DEPREZ (ALDE/BE) on behalf of the Committee on Civil Liberties, Justice and Home Affairs (LIBE)
2.
EP reference number: B6-0192/2009 / P6-TA-PROV(2009)0329
3.
Date of adoption of the resolution: 24 April 24 2009

4.
Subject: Debate on the progress made in 2008 in developing the AFSJ and contribution to the future multi-annual programme

5.
Competent Parliamentary Committee: Committee on Civil Liberties, Justice and Home Affairs (LIBE)

6.
Background of the resolution:

The Annual Debate in the European Parliament (EP) on the progress made in developing the Area of Freedom, Security and Justice (AFSJ) aims not only at taking stock and evaluating the policies and their implementation in the field of Justice and Home Affairs but also serves as an opportunity for the EP to contribute to future developments. In this year's Resolution the EP asks, in particular (see point 7 of the Resolution) to include its recommendations into the new multi-annual programme for the AFSJ, the so-called "Stockholm Programme", which follows the Hague Programme (2005-2009).

On June 10, 2009, the Commission adopted its Communication "An area of freedom, security and justice serving the citizens" (COM(2009)262) outlining future priorities to further develop the AFSJ. This Communication is not only based on a broad evaluation of the state of implementation of actions and measures under the Hague Programme and Action Plan (COM(2009)263), but also on a thorough analysis of contributions to a wide-ranging open public consultation involving Member States, stakeholder of civil society and citizens conducted in 2008. The EP has also been involved in this reflection process and has been informed on various occasions by the Commission on the state of play. This Communication will be the basis for a thorough debate with the Council and the EP, which will lead to the elaboration of the "Stockholm Programme", to be adopted by the European Council under the Swedish Presidency in December 2009. An Action Plan with indications of concrete measures on how to achieve the objectives of the "Stockholm Programme" will be adopted under the Spanish Presidency in the first semester of 2010.

7.
Analysis of the text and of Parliament’s requests:

More specifically, the EP calls on the Commission to:

· Point 2, a): formally involve the newly elected Parliament, as well as national parliaments, in the adoption of the next multiannual AFSJ programme for the period 2010-2014;

· Points 2, b) and 3, a): focus on the improvement of fundamental and citizens' rights and particularly take initiatives to improve data protection, diplomatic and consular protection and freedom of movement and residence.

· Point 3, b): establish a mechanism to ensure a more extensive involvement of citizens in the definition of the content of citizenship of the Union by developing consultation mechanisms and supporting stakeholder networks;
· Point 3, c): submit a fully fledged programme of EU measures strengthening the procedural rights of defendants and more generally develop screening of EU criminal justice and security measures with regard to the protection of citizens´ rights;

· Point 3, d): collect and disseminate, on a regular basis, all the relevant neutral data on the evolution of the main AFSJ policies such as migratory flows, the evolution of organised crime and in particular of terrorism;

· Point 3, e): present as soon as possible the pending legal instruments on other categories of third-country workers such as seasonal workers, intra-corporate transferees and remunerated trainees, as well as on FRONTEX. The Commission is also asked to ensure that adequate resources are made available to FRONTEX and to keep EP informed of agreements negotiated with third countries in the field of immigration;

· Point 3, f): establish a European Internal Security Policy complementing national security plans;

· Point 3, g) and h): continue to implement the principle of mutual recognition of legal decisions in both the civil and criminal justice spheres and supplement the development of mutual recognition by a series of measures reinforcing mutual confidence;

· Point 3, i) and j): build a transparent and efficient EU external strategy in the AFSJ and present criteria on the development of a proper EU policy regarding agreements with third countries on mutual legal assistance or extradition in criminal matters;

· Point 3, k): introduce specific legislation granting diplomatic and consular protection for all Union citizens whether or not the Member State in question is represented in the third country's territory;

· Point 3, l): submit new proposals in order to comply with the ECJ rulings on the protection of fundamental rights in the case of the freezing of assets of natural and legal persons, also with reference to the ECJ rulings relating to the persons listed in the Annexes to the Council Decisions implementing Article 2(3) of Council Regulation (EC) No 2580/2001 of 27 December 2001 on specific restrictive measures directed against certain persons and entities with a view to combating terrorism;

· Point 3, m): set out, in cooperation with the Council of Europe, higher standards of quality for both justice and police cooperation, strengthen and democratise the mutual assessment mechanisms already provided for in the context of Schengen cooperation and in the fight against terrorism and extend the model of mutual evaluation and assistance between the Member States established for Schengen to all AFSJ policies where citizens from other Member States or from third countries are concerned (such as for migration and integration policies but also for implementing anti-terrorism and anti-radicalisation programmes);

· Point 3, n): establish more extensive coordination and complementarity between the existing and future EU agencies such as Europol, Eurojust, FRONTEX and Cepol;

· Point 3, o) and points 4-5: continue to develop and strengthen the common Union policy on border management, while stressing the need to define, as rapidly as possible, a global architecture for the Union's border strategy. At the same time, refrain from prematurely submitting any legislative proposals to introduce new systems - in particular the Entry/Exit System - until the VIS and the SIS II are up and running, and further evaluate the actual need for such  systems as well as their costs.

8.
Reply to these requests and outlook regarding the action that the Commission has taken or intends to take:

- Point 2, a): the Commission favours the involvement of the newly elected European Parliament in the adoption of the next multi-annual programme for the AFSJ and will inform it on a regular basis on the state of play of discussions. Any further contribution from the EP on the issue is to be welcomed; the inter-parliamentary conference already foreseen on 10-11 November 2009, which will also involve national parliaments, will be an excellent occasion for having a broad discussion on the subject;

- Points 2, b) and 3, a): as highlighted in its June Communication, the Commission considers that the citizen should be at the heart of the future development of the AFSJ and the aim of the new multi-annual programme should be to 'build a citizens' Europe'. The area of freedom, security and justice must above all be a single area in which fundamental rights are protected. Future policy developments should thus focus on the following priorities:

- Promoting citizens' rights by, for example: ensuring the effective application of the directive on free movement of persons; facilitating access to citizens to cross-border administrative and legal procedure; further pursuing measures against discrimination, racism, anti-Semitism, xenophobia and homophobia; developing an ambitious EU strategy on the rights of the child ; and introducing a comprehensive protection scheme for data protection;

- Making life easier for citizens namely by furthering the implementation of the principle of mutual recognition of judicial decisions within the EU and by facilitating their access to justice particularly in cross-border cases;

 - Protecting citizens, by devising an internal security strategy which respects fundamental rights and at the same time makes it easier to mobilise the necessary resources in a coordinated way in order to avert and contain the main threats to individuals and communities;

- Promoting a more integrated society for the citizen, by developing a comprehensive approach in the area of immigration and asylum based on solidarity between Member States and partnership with third countries.

- Point 3, b): the Commission is looking into the best way to ensure wider citizen consultation prior to the adoption of its 6th Citizenship Report, scheduled for 2010. The Commission will ensure that its report is based on any substantial findings and data which interested stakeholders may wish to present. The Commission would also welcome receiving information from interested stakeholders regarding concrete citizen concerns in relation to the rights mentioned in Part Two of the EC Treaty;
- Point 3, c):
- On procedural rights: the Commission is fully committed to ensuring adequate protection of procedural safeguards for both suspects and victims involved in criminal proceedings. It considers that comprehensive and binding legislation in this area is an essential component of the European Union's common judicial space and as such is a precondition for realising the potential of a system of judicial cooperation based on the principle of mutual recognition in criminal matters. In that spirit – but also taking account of Member States' sensitivities on this matter - the Commission has submitted a new legislative proposal on the right to interpretation and translation in criminal proceedings, which would be the first of a series of proposals in relation to other procedural safeguards, such as the right to legal advice or the right to information.  Furthermore, the European e-Justice Portal will contain factsheets on victims' and defendants' rights in all Member States as from the latter half of 2010.

- On evaluation/screening of judiciary and security measures: as in other areas, we need to improve the use of evaluation in the justice field, including in criminal matters. Better evaluation will not only improve the effectiveness of our policy; it will also enhance mutual trust. Evaluation in this area needs to be enhanced and improved. In particular, as acknowledged in the Commission's Communication of 10 June, there has to be evaluation of the effectiveness of the legal and political instruments adopted at Community level. Evaluation is also necessary to determine any obstacles to the proper functioning of the European judicial area. Evaluation should be carried out periodically, and should facilitate better understanding of national systems in order to identify best practice. In this context, the relevant work of the Council of Europe's Commission for the efficiency of justice should be taken into account (see also below under 3 m).

The Commission also considers that the Union should support Member States' efforts to improve the quality of their judicial systems by encouraging exchanges of good practices and the development of innovative projects on the modernisation of justice. To this end, since 2005 the Commission, together with the Council of Europe, has been awarding the Crystal Scales of Justice Prize for innovative practices in the justice field. The promotion of best practices is also carried out in the framework of the Justice Forum (see also under point 3, g and h).

- Point 3, d): the Commission is in the process of  implementing the EU Action Plan 2006-2010 for the development of an EU strategy to measure crime and criminal justice. Work is particularly advanced on specific thematic areas, such as money laundering and human trafficking. Moreover, EUROSTAT has published the 3rd issue of Statistics in Focus with information on specific types of crime as recorded by the police. By the end of the implementation of the action plan (2010) the Commission will take stock of the results and may revert to proposing a legal basis for harmonised statistics on crime and criminal justice. In the area of terrorism, the Commission disposes of the relevant information by way of the publicly available TE-SAT report of Europol, which is presented each year. A separate collection of the same information by the Commission therefore would appear a duplication of efforts.

As regards migration, the entry into force and the practical application of the Regulation 862/2007 of 11 July 2007 on Community statistics on migration and international protection as well as the EMN Annual Report on Asylum and Migration Statistics
, will contribute to improvement of reliability and completeness of statistics in that area.

- Point 3, e): the Commission will put forward proposals on seasonal workers and intra-corporate transferees in the autumn 2009. As regards FRONTEX, the Commission agrees that its operational capabilities must be strengthened, notably through regional or specialised offices.

- Point 3, f): the Commission has included in its June Communication the idea of developing an internal security strategy that respects fundamental rights and reflects a shared vision of today’s challenges. This strategy must be constructed around three complementary and now inseparable fields of activity: stronger police cooperation, a suitably adapted criminal justice system and more effective management of access to EU territory. Fight against trafficking in human beings, sexual exploitation of children and pornography, cybercrime and economic crime will be priority areas.

- Points g) and h): the Commission shares the view that mutual recognition of judicial decisions is an essential element of a truly European area of law and justice both in respect of civil and criminal matters. In this context the Commission actively promotes measures aimed at strengthening mutual trust. For example, in May 2008 the Commission established the Justice Forum, a platform gathering organisations of legal practitioners active in the justice field. One of the main aims of the Justice Forum is the promotion of mutual trust and understanding among its member-organisations and the legal practitioners they represent. The Commission also considers judicial training as an important means to improve mutual trust and better implementation of EU legislation. To that purpose, the Commission has financed judicial training projects for all legal professions and has signed three partnership agreements with judicial training structures at European level. Since 2005, the Commission also supports transnational exchanges of judges and public prosecutors. In its June Communication, the Commission presented some specific goals for participation of the judiciary in European judicial training and exchanges. These goals can be achieved only through increased cooperation between the Commission, the European or national training structures and networks, as well as the legal professions.

- Point 3, i) and j): it is clear that the area of freedom, security and justice cannot be built without a strong external dimension which is consistent with the Union's external policy and helps to promote our values in compliance with international human rights obligations. The activities of the Commission as regards the external dimension of freedom, security and justice are guided by the 2005 "EU Strategy on the external dimension of JHA: Global Freedom, Security and Justice". The Commission also agrees - and has been advocating this position before the Council several times - that any future international agreement on extradition or on mutual assistance between the EU and a third State should be based on an agreed set of criteria, reflecting the third country's strategic importance, human rights record, frequency of judicial cooperation and reliability of existing treaty or other arrangements.

- Point 3, k): the Commission considers that the best way to make consular protection more effective is to strengthen the existing framework of coordination and cooperation on consular protection;
- Point 3, l): the Commission presented a proposal for amendment of the (specific) Al Qaida and Taliban sanctions regime (Regulation (EC) No 881/2002), which gives effect to a UN list (COM (2009)187 of 22.4.2009). Its purpose is to codify the new elements of the case-law of the Court of Justice (Judgement of 3 September 2008, Kadi and Al Barakaat International Foundation). As regards the (general) EU anti-terrorism sanctions regime (Regulation (EC) No 2580/2001) no Commission proposal is foreseen: Council reviews the EU list every six months (in accordance with Article1(6) of the related Common Position (2001/931/CFSP) and can amend its working methods as necessary to comply with new case-law.

- Point 3, d) and m): in its June communication the Commission clearly states that one of the key factors for a successful implementation of the future Stockholm Programme is better evaluation. The Commission agrees that the future programme must recognise the need for more robust and systematic monitoring and evaluation systems for assessing the impact of Union action. The peculiarity of the JHA policy - a complex, multilayer and diverse domain - is reflected in the way in which evaluations are currently organised: evaluations are very different in objective (internal and external evaluations, progress reports, peer reviews, etc.), in scope (evaluation of programmes, legislation, policies) and are often at a different stage of development. To increase the quality, reduce the discrepancies and enhance the comparability and usefulness of evaluation results, it is essential to apply clear and specific horizontal principles for all JHA evaluations. More robust and systematic evaluation systems for each policy are needed to provide comparable evidence on the impact of what the EU does.

New sector-based mechanisms and common and clear horizontal principles for evaluations will help the Commission assess the overall impact of JHA policies, in particular before proposing a next multi-annual programme. In return, the evaluation will increase transparency and further contribute to good governance, as it will provide European citizens and policy-makers with extensive information on the implementation and impact of JHA policies.

Better evaluation also depends on the availability of up-to-date, objective, reliable and comparable data. However, in many areas, such as justice, data has been largely unavailable. Improving this situation will continue to be a priority in the coming years. In order to investigate the possible solutions and mechanisms that could be used for the evaluation of the JHA policies, the Commission closely follows the work carried out by the European Commission for the Efficiency of Justice of the Council of Europe (CEPEJ), in particular, it participates as an observer in the meetings of the CEPEJ Working Groups. The Commission will also consider the feasibility of collecting new statistics, for example on judicial training, in the light of Stockholm Programme objectives.

- Point 3, n): as clearly indicated in its June Communication, the Commission agrees on the need of establishing a more extensive coordination and enhanced synergies between existent agencies.

- Point 3, o), points 4 and 5: the Commission fully agrees on the objective of setting up an integrated border management that will allow smooth entry into the EU, while guaranteeing the security of its territory and the fight against illegal immigration. The achievement of this objective must go hand in hand with absolute respect for fundamental rights and international protection; priority will be given to the needs of international protection and reception of unaccompanied minors. In its June Communication, the Commission indicated that a consistent system of border checks covering all types of check (a one‑stop shop) should be set up and that the EU should seek to develop and strengthen its links with non‑member countries in the field of integrated border management. The development of SIS II and VIS is a clear priority for the Commission, along the lines set up by the JHA-Council on 4-5 June 2009. As indicated in the June Communication, the management of these large scale IT systems could be stabilised by setting up a new agency. To this end the Commission adopted on 24 June a legislative package for establishing an Agency for the operational management of large-scale IT systems in the area of freedom, security and justice. This, however, does not mean that other systems, making full use of the available technology, should not be developed. The electronic system for recording the entry and exit of third country nationals admitted for a short stay into the territory of the Member States is a unique tool to manage the migration flows and in particular to address the problem of overstays. The Commission will continue to examine the impact of the new system and identify synergies with other systems in close cooperation with Member Sates.
-------------
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