Follow-up to the European Parliament Resolution on improvements needed to the legal framework for access to documents following the entry into force of the Lisbon Treaty, Regulation (EC) No 1049/2001, adopted by the Commission on 24 February 2010
1.
Political Groups which tabled the resolution pursuant to Rule 115(5) of the European Parliament's Rules of procedure: S&D, ALDE, Greens/EFA, ECR, GUE/NGL

2.
EP reference number: B7-0191/2009 / P7_TA-PROV(2009)0116
3.
Date of adoption of the Resolution: 17 December 2009
4.
Subject: with this Resolution, the European Parliament calls on the current (Swedish) and incoming (Spanish) Council Presidencies to launch an immediate inter-institutional dialogue at political level with a view to drawing up the new regulation on access to documents by 30 June 2010 at the very latest.
5.
Brief analysis/assessment of the resolution and requests made in it:

The Parliament considers that the entry into force of the Lisbon Treaty has modified 'not only the legal basis for the regulation governing access to documents, but also the legal context in which the regulation is to operate, in particular in terms of the relationship between the Union's institutions and the citizen'. The Parliament regrets that the Commission has not amended its proposal for a recast of Regulation (EC) No 1049/2001 [COM(2008) 229] and has only updated the legal basis of its original proposal in its Communication on the effects of the entry into force of the Lisbon treaty on pending proposals [COM(2009) 665].

Therefore, the Parliament requests an urgent update of Regulation 1049/2001 regarding the following points:

· The scope should be widened to encompass all EU institutions, bodies, offices and agencies currently not covered.

· The provisions dealing with legislative and non-legislative procedures should be amended in accordance with the new definitions in the Treaty.

· The Regulation should be brought in line with recent case law, in particular as regards:

· access to legal opinions given in the framework of the decision-making process;

· documents related to the work of Member State representatives as members of the Council;

· documents related to international agreements;

· the protection of personal data and commercial interests;

· the content of the institutions' registers.

· Access should be granted to information available in the EU institutions on the implementation of EU law by the Member States.

· Financial transparency should be enhanced by providing detailed information on the EU budget, its implementation and the beneficiaries of EU funds and grants.

· General principles and restrictions for access to classified documents should be established.

· Principles should be defined which could be developed by means of inter-institutional agreements with a view to implement in a coordinated way the new regulation on better lawmaking.

· Documents should be made more easily accessible through user-friendly systems.

6.
Reply to these requests and outlook regarding the action that the Commission has taken or intends to take:

In general:

The Commission has tabled its proposal for a recast of Regulation (EC) 1049/2001 on 30 April 2008. It notes that, during the previous legislature, Parliament has only voted a report with amendments to the Commission's proposal but has deliberately postponed the vote on the legislative resolution. Under the new legislature, no vote has been taken by the Parliament. Therefore, the legislative procedure as regards this proposal is still at first reading in Parliament. While the Commission has consistently stated that it considers its proposal reflects the right balance between transparency and the efficiency of the Institutions it would reconsider its proposal on the basis of the formal positions taken by the two branches of the EU legislator.

Extension of the scope of the Regulation:

The Commission has specifically included the proposal on a recast of Regulation (EC) No 1049/2001 in its Communication on the consequences of the entry into force of the Treaty of Lisbon for ongoing inter-institutional decision-making procedures [COM(2009) 665] with a view to reflect the changes introduced by the new Treaty, namely:

· the new legal base, Article 15(3) of the Treaty on the Functioning of the European Union; and,
· the extension of the institutional scope.

Legislative and non-legislative proceedings:

The current Regulation already takes into account the need for greater transparency where institutions act in their legislative capacity, namely in Recital (6) and in Article 12(2).

This focus on legislative transparency is already achieved in Article 12(1) of the Commission's recast proposal. The wording of this provision makes active publication of documents 'drawn up or received in the course of procedures for the adoption of EU legislative acts or non-legislative acts of general application' compulsory unless an exception under Article 4 of the Regulation applies or the document is 'sensitive' in the meaning of Article 9 rather than in the existing Regulation where it is merely a general objective.

The Commission's proposal uses the terminology of the new Treaty.

Alignment to recent case law:

The Commission has generally taken into account the case law of the European Courts when it drafted its proposal.

However the case law regarding access to legal opinions given in the framework of the decision-making process could not be taken into account as the judgment of the Court was handed down after the Commission submitted its recast proposal. The Commission will assess if and how this case law requires amending the relevant provision in the Regulation when it will review its proposal in the light of positions taken by the legislators during their first readings.

According to Article 5(2) of the recast proposal, documents related to the work of Member State representatives as members of the Council are not considered as documents originating from the Member States but as Council documents. Therefore, this request from Parliament has already been taken into account.

Documents related to international agreements already today fall within the scope of Regulation (EC) No 1049/2001 and will be disclosed following a request unless an exception under Article 4 applies.

The Commission has proposed in Article 4(5) of the recast proposal that some types of personal data would be automatically disclosed unless particular circumstances would justify a refusal. However, the Commission has proposed that other personal data should be disclosed in accordance with data protection rules
. Pending the ruling of the Court of Justice on the interaction between Regulation 1049/2001 and 45/2001 on data protection, the Commission takes the view that modifying its proposal on this aspect would be premature. As regards the protection of commercial interests, there was no relevant case law at the time when the Commission submitted its proposal. Recent case law
 does not lead to the conclusion that the relevant provision of Regulation (EC) No 1049/2001 needs to be amended.

The inter-institutional committee set up under Article 15(2) of Regulation (EC) No 1049/2001 has looked at the quality of the institutions' different registers and websites. The Commission will pursue its efforts aimed at improving the coverage, the quality and the user-friendliness of the instruments through which it disseminates information to the public.

Information on implementation of EU law by Member States:

The Commission supports better information on the implementation of EU law by Member States. The Publications Office of the EU has set up a project aimed at providing access to the measures taken by Member States in order to implement EU law.

An important amount of information is published by the Commission in its annual report on the monitoring of the application of EU law through a dedicated web site
 as well as by publishing press releases which enable the public to be informed of the main issues of a particular case. Furthermore, when a case is brought before the Court of Justice, a summary is systematically published by the Court in the Official Journal. Documents of infringement files are disclosed in accordance with Regulation 1049/2001.

Financial transparency:

Greater financial transparency has been achieved in the framework of the European transparency Initiative launched on 9 November 2005. The Financial Regulation together with some sector-specific legislation, in particular in the field of the common agriculture policy, has been amended and contain now provisions on publication of beneficiaries of EU founds irrespective of the EU budget management modalities.

Classified documents:

The limits to the right of access on grounds of public or private interest are determined in the exceptions laid down in Article 4 of Regulation (EC) No 1049/2001. Classification of a document is not in itself a valid ground for a refusal to disclose it. Article 9 of the Regulation defines 'sensitive' documents, which are a subcategory of classified documents. This provision does not exclude sensitive documents from the right of access but lays down specific procedural rules for the handling of requests for access to such documents.

Better lawmaking:

This issue is not directly related to the Regulation on public access to documents. The Commission is open to a dialogue with the other institutions on the implementation of the rules on better lawmaking.

User-friendly access:

The Commission agrees that access should be provided in the most user-friendly way. However, there is no need to amend the Regulation on public access in order to achieve this objective. Recently, the Commission has thoroughly reviewed the structure of the Europa portal on the Internet with a view to improve its quality and user-friendliness. In any case, the inter-institutional committee set up under Article 15(2) of Regulation 1049/2001 has concluded at its meeting on 15 December 2009 that further improvements of public websites and registers of all the Institutions were needed. The Commission therefore intends to work with Parliament and Council with a view to improving the quality and user-friendliness of information made available to the public.
------------
�	Regulation (EC) No 45/2001 of 18 December 2000 on the protection of individuals with regard to the processing of personal data by the Community institutions and bodies and on the free movement of such data, OJ L 8 of 12.1.2001, p. 1.


�	Judgment of the General Court of the EU of 19 January 2010 in joined cases T-355/04 and T-446/04 Co-Frutta v Commission, not yet reported.


�	http://ec.europa.eu/community_law/infringements/infringements_en.htm
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