Follow up to the European Parliament resolution on promoting good governance in tax matters, adopted by the Commission on 20 April 2010
1.
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2.
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3.
Date of adoption of the resolution: 10 February 2010

4.
Subject: Promoting good governance in tax matters

5.
Competent Parliamentary Committee: Committee on Economic and Monetary Affairs (ECON)

6.
Brief analysis / assessment of the resolution and requests made in it:

The resolution on “Promoting good governance in Tax matters” is based on the Commission Communication of 28 April 2009 on the same subject [COM(2009)0201]. The essential message of the resolution is one of support for the Commission's initiatives on promoting good governance principles (transparency, fair tax competition and exchange of information) at the EU level as well as with third countries.

The Commission welcomes the positive response by the European Parliament and the accompanying recommendations, with a few exceptions, such as that: related to transfer pricing (point 26) and the one referring to the establishment of public registries and disclosure of information concerning investors in tax havens (point 23) (see below).

7.

Response to requests and overview of action taken, or intended to be taken, by the Commission:

Concrete sanctions against tax havens and incentives to promote good governance (points 1 and 27)
The Commission welcomes and shares the strong message against non cooperative jurisdictions and the fight against tax evasion.

The Commission is devoting its limited resources to promote "good governance in the tax area" on as wide a geographical basis as possible. It believes in the importance of using EU considerable political and economic leverage to translate this policy into results on the ground.

It is already examining a range of incentives to promote good governance. For example: enhanced use of development aid in order to encourage certain third countries to move away from unfair tax competition. Work on possible sanctions is less advanced and of course any EU action must take into account individual Member States' tax policies.

As for the general progress on the good tax governance file, the Commission plans to review and report on the situation in the second half of 2010.

Promotion of automatic exchange of information (points 2, 3, 4, 7, 11, 15)

The Commission welcomes the EP support to the Commission’s proposals on administrative cooperation and on a review of the Savings Tax Directive. It also welcomes EP support to establish automatic exchange of information as a standard.

Automatic exchange of information is one major pillar for preventing tax fraud and tax evasion. Promoting exchange on request, as it is done at OECD level, is certainly a good approach with third countries but in a fully integrated internal market, Member States must be more ambitious and go further. They must be able to use the best instruments at their disposal to achieve their political objectives of fight against tax fraud and tax evasion.

Request to extend the Savings tax agreements to other countries (point 6)

The Commission shares the EP invitation to the Council to quickly adopt a directive amending the Savings Tax Directive with a view to cover legal entities and other investment vehicles insofar as they are used by private individuals to avoid taxation of savings income. It recalls that the solutions it proposed to cover these entities are also applicable to payments made to these entities when they are actually managed in jurisdictions like those mentioned in the EP resolution. The Commission is continuing its talks with Singapore, Hong Kong and Macao with a view to promoting the adoption of equivalent measures by these jurisdictions.

Request to condition EU marketing of alternative funds domiciled in a third country on commitment by that country to good tax governance standards (point 7)

The proposal for a Directive on Alternative Investment Fund Managers (AIFM), adopted by the Commission in April 2009, is broadly in line with this point of the Resolution. In accordance with the Commission’s proposal, AIFM may only market shares or units of an alternative investment fund domiciled in a third country to professional investors domiciled in a Member State, if the third country has signed an agreement with this Member State which fully complies with the standards laid down in Article 26 of the OECD Model Tax Convention and ensures an effective exchange of information in tax matters.

Article 26 of the OECD Model Tax Convention provides the most widely accepted legal basis for bilateral exchange of information for tax purposes (more than 3,000 bilateral treaties are based on the Model Convention). It creates an obligation to exchange information that is foreseeably relevant to the correct application of a tax convention as well as for purposes of the administration and enforcement of domestic tax laws of the contracting states. However, although the OECD Model Tax Convention includes also the possibility of automatic exchange of information, this is not yet the internationally accepted overall standard of tax cooperation – including the Member States.

Conclusion of EU anti-fraud agreements with Liechtenstein and other third countries (point 10)

The Commission entirely shares the views that it is essential to conclude urgently the EU/Liechtenstein agreement and that the Council should agree on a mandate for the Commission to negotiate similar agreements with Andorra, Monaco, San Marino and Switzerland in order to create a level playing field and to demonstrate that the EU is able to act as a whole in this field.

Negotiation of good governance provisions with third countries (point 12)

The good governance provision is currently being negotiated with more than 20 Treaty partners. The Commission will report on the situation during the second half of 2010.

Code of Conduct - Promoting fair tax competition with third countries (point 13)

In line with the Future Work Package of the Code of Conduct Group, adopted by the Council in December 2008, the Commission is currently assisting Member States to promote the adoption of the principles of the Code of Conduct in third countries. This includes identification of third country regimes that do not respect the Code principles and coordinating possible responses.

OECD work to fight against tax havens (point 16)

The Commission welcomes the EP support to fully associate the Commission in the works of the OECD Global Forum peer review exercise, in particular with regard to the identification of non-cooperative jurisdictions, the development of a process for evaluating compliance and the implementation of dissuasive counter-measures to promote adherence to the standards. It will be important that the European Commission continues to be an active player to ensure that all partners live up to their commitments.

In relation to the number (12) of tax information exchange agreements for a country to conclude for achieving the status of a cooperating jurisdiction, the Commission supports the need to review  it and to take qualitative aspects into account such as (i) the jurisdictions with which the agreements have been signed (a tax haven which has 12 agreements with other tax havens would not pass the threshold), (ii) the willingness of a jurisdiction to continue to sign agreements even after it has reached this threshold and (iii) the effectiveness of implementation.

Monitoring and reporting of the actions set out in the Communication on promoting good governance in the tax area (points 17 and 29)

The Commission adopted the Communication
 on promoting good governance in tax matters in April 2009, where it proposes a series of steps for action both within and outside the EU and both at EU and at individual Member States' levels: The Commission is planning to report on progress on the second half of 2010.

Many of the actions proposed are currently being undertaken and, in any case, it is important to take into account that this is an ongoing process, so most of the actions and their follow-up will continue in the future well after any 2010 report.

Setting up of an incentive system for the recovery of cross-border tax claims (point 19)

The Commission supports such an incentive system. The Council agreed in February to allow the requested Member State to set off the costs incurred for the recovery which it made at the request of the applicant Member State.

Estimation of the number of cross-border tax claims to be recovered and introduction of quantifiable indicators for measuring progress in cross border recovery (point 20)

Each Member State informs the Commission annually of the number of assistance requests, the amounts involved and the amounts recovered, in accordance with Article 24 of Directive 2008/55/EC. The Commission regularly reports to the European Parliament and the Council on the use and the results of this recovery assistance. (Latest report: COM(2009)451 of 4 September 2009).

Common approach to the application of anti-abuse measures (points 21 and 24)

The Commission welcomes and shares the view of the EP on the need for Member States to coordinate their policies on the application of anti-abuse measures and on the need for the Member States' anti-abuse rules to be proportionate and accurately targeted at situations of abuse (ie. wholly artificial arrangements). In December 2007 the Commission launched an initiative to encourage the Member States to explore the scope for coordinated solutions in this field: "Communication on the application of anti-abuse measures in the area of direct taxation – within the EU and in relation to third countries" (COM(2007)785). It is important to ensure that there are no undue obstacles to the exercise of the rights conferred upon individuals and economic operators by Community law provisions, but Member States also need to be able to operate effective tax systems and prevent their tax bases from being unduly eroded because of abuse. The Commission therefore considers that there is a need to strike a proper balance between the public interest of combating abuse and the need to avoid disproportionate restrictions on cross-border activity within the EU and, a need for better coordination of the application of anti-abuse measures in relation to third countries in order to protect Member States' tax bases.

Discussions on the initiative are presently on the agenda of the relevant Council working group (Working Party on Tax Questions - Direct Taxation). The Spanish Presidency is seeking to achieve tangible results from the exercise, possibly in the form of a Council Resolution on the application of (common types of) anti-abuse rules within the EU. Work on anti-abuse related questions is also being currently taken forward by the Code of Conduct Group for business taxation. In this regard the Code Group is looking at Member States' possibilities of better curbing abuse in relation to profit distributions to and from third countries as well as at how to prevent abuse of mismatches arising from the different treatment of profit participating loans within the EU. The discussions on anti-abuse related questions in the Code Group are also foreseen to be finalised by the end of the Spanish Presidency. The Commission actively participates in these two strands of work.
Consistent approach to good tax governance in the context of the development policy (point 22)

Particular attention needs to be paid when promoting the good governance principles to developing countries. The Commission services are currently preparing a Communication which would be dedicated to good governance in tax matters in the specific context of development cooperation.  This communication will address what role good governance in tax matters can play in improving resources mobilisation in developing countries, notably through capacity building.

Establishment of public registries and disclosure of information concerning investors in tax havens (point 23)

The Commission does not share the opinion that such registries are to be established.

A balance must be established between privacy and the need for jurisdictions to enforce their tax laws. While there should be no restrictions on exchange caused by bank secrecy or domestic tax interest requirements, respect for taxpayers’ rights and strict confidentiality of information exchanged must apply. These limits have to be respected, so a public register may not be the best solution.

CCCTB (point 25)

The Commission welcomes the EP support on a possible Common Consolidated Corporate Tax Base (CCCTB) to improve the business environment. The Commission Services are pursuing their analysis of the impact of the CCCTB which should be completed within the next 12 months.

Transfer pricing (point 26)

The Commission does not share the opinion of the Parliament to shift to the comparable profits method in order to better identify inaccurate transaction pricing.

While it is true that a comparison of industry sector profits may be an indicator that something is amiss, that single indicator alone is not sufficient to conclusively identify inappropriate transfer pricing and could only be one factor in a much wider risk assessment of the accuracy of prices charged on transactions between subsidiaries of a multinational. The comparative profit method is acceptable, but only if it arrives at the same result as the transactional methods. Going straight to the comparative profit method would not necessarily give us the 'right' arms-length answer.

Consistency in the implementation at EU and international level of standards in the areas of prudential supervision, taxation and money laundering and counterterrorism (point 28)

The Commission generally agrees that cooperation between the different authorities is necessary and continues to promote greater cooperation while respecting the individual competences of the EU and the Member States.
-----------
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