Follow-up to the European Parliament resolution on the Report on Competition Policy 2008, adopted by the Commission on 12 May 2010
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6.
Brief analysis / assessment of the resolution and requests made in it:
The Resolution is overall strongly supportive of the Commission's actions on competition policy. It covers the Commission's 2008 Annual Competition Report, as well as the Report on the functioning of Council Regulation (EC) 1/2003 and the review of the Merger Regulation (Council Regulation (EC) 139/2004).

In general terms, the Resolution makes a call for greater involvement of the European Parliament in competition-related issues.

As regards Antitrust, the Resolution is very supportive of the focus chapter on Cartels and Consumers and also supports the creation of the Consumer Liaison Unit within DG Competition.

As regards State aid, the Resolution acknowledges the stabilising role of State aid policy and the related measures taken in the context of the economic and financial crisis whilst warning against possible distortions of competition which could arise from this.

7.
Response to requests and overview of action taken, or intended to be taken, by the Commission:
As regards the European Parliament's requests in Paragraphs 3, 4, 5 and 43 to be more involved in the shaping of competition policy,  the Commission would like to recall that in the competition area it directly implements the Treaty rules as part of its function as guardian of the Treaty. The Commission informs the Parliament of all major Commission initiatives in the area of competition policy, and welcomes the Parliament's timely contributions. The Commissioner for Competition and his services are always available to present and explain every general policy initiative taken under his responsibility.

As regards the Parliament's requests in paragraphs 6 and 7, detailed information on the activities carried out by the Consumer Liaison Unit will be in the 2009 Annual Competition Report. As a general rule, studies referred to in the Annual Competition Report are made available to the public.

In response to Parliament's point that competition rules should be SME-friendly (Paragraph 9), the Commission would like to recall that it has taken a number of steps to considerably reduce the administrative burden for SMEs, for example through the implementation of the 2005 "State Aid Action Plan" (SAAP), the 2008 General Block Exemption Regulation for State aid (more aid categories that do not require notification); as well as the thresholds for market power and turnover in the Guidelines on Horizontal Cooperation Agreements, the BER for Vertical Restraints, and in the EC Merger Regulation.

In response to the Parliament's request for a dedicated focus chapter on SMEs in the next Report on Competition Policy (Paragraph 10), the focus chapter of the 2009 Report will be devoted to the topic of the financial and economic crisis, as this reached its peak in 2009, including its effects on SMEs. In addition, the State Aid Scoreboard provides in its autumn editions an overview on aid granted by Member States, which includes a breakdown of State aid by objectives pursued, including aid earmarked for SMEs.

Concerning the call on the Commission to make use of Article 12 of the Treaty on the Functioning of the European Union (ex Article 153(2) TEC), which states clearly that 'consumer protection requirements shall be taken into account in defining and implementing other Union policies and activities', as a legal basis for future internal market legislation" the Commission will ensure that consumer interest are integrated into EU policies and will prepare a joint annual report on the integration of consumer interests into EU policies. An interservice group on consumer affairs has been established within the Commission services. It will deal with the integration of consumer interests. It will also involve all relevant services in the evaluation of the current Consumer Policy Strategy and the preparation of the next one (post-2013), with the objective to ensure that the wide breadth of consumer related issues are integrated."

As regards the call for the Commission to push for the implementation of the telecoms package (Paragraph 12) and to present an analysis of competition in the sector (Paragraphs 66, 71 and 72), Member States have until 25 May 2011 to transpose the requirements of the telecoms reform package into their national laws. In order to facilitate the process of transposition at national level and to contribute to consistent implementation across Member States, the Commission has already begun discussions with the Member States within the Communications Committee and will continue to provide guidance to the Member States during this process. If necessary, the Commission will not hesitate to use its powers under the TFEU. Following the entry into force of the Lisbon Treaty this would include the enhanced powers to make a proposal for pecuniary sanctions when referring a Member State to the Court for failure to notify to the Commission its transposition measures, and would not require a prior Court judgment.

The Commission shares the Parliament's view that despite consumer gains over the past years, the full potential of a competitive telecoms market must still be deployed and is impeded among others by the inconsistent implementation of regulation. The Commission works with National Authorities on a constant basis so as to coordinate advocacy and enforcement actions. The enhanced role of the Commission in the area of remedies and the new institutional set up provided in the newly adopted reform of the electronic communications framework will need to be exploited effectively to enhance consistency and move towards the creation of an internal market.

The Commission welcomes the clear commitment that the national regulatory authorities have already shown to ensuring that BEREC assumes its responsibilities without delay and exercises them effectively. The Commission is also committed to this process and is making all necessary arrangements, in cooperation with the national regulators, to allow BEREC to begin its work and its Office to be set-up including appropriate financial and human resources.

As regards the specific request for a sector enquiry, the detailed notifications to the Commission by national regulatory authorities under Article 7 of the Framework Directive, together with extensive reporting in the annual Progress Reports, have been effective in pinpointing competitive bottlenecks and weaknesses in the oversight of markets; this mechanism will be considerably enhanced once the amended framework is applied fully.

In relation to the call made in Paragraphs 33 and 72 for sustaining efforts towards increased transparency in telephone rates and supporting price competition, rather than regulating retail prices, the Commission recognises and welcomes the increased emphasis that has been given to transparency requirements in the telecoms reform package.

The Commission has consistently maintained the position that regulating prices at the retail level should be a last resort and that where regulatory intervention is necessary to ensure effectively competitive markets, this should take place as far as possible at the wholesale level. The process of market analysis and review of ex ante obligations which is the core of economic regulation under the EU regulatory framework for electronic communications is built on these principles. The Commission's involvement in this process under the Community consultation mechanism has contributed to more consistent and more effective wholesale regulation.  The vigorous application of this approach can be seen in the removal of all but one retail market from the Commission's Recommendation on relevant markets susceptible to ex ante regulation (OJ L 344, 28.12.2007, p. 65). Furthermore, the Commission, in its review of the functioning of the Roaming Regulation which will be submitted to the European Parliament and to the Council by 30 June 2011, will evaluate whether the objectives of the Regulation have been achieved, in light of the developments in wholesale and retail charges and the extent of competition in roaming services. It shall also assess methods other than price regulation which could be used to create a competitive internal market for roaming and in so doing the Commission shall have regard to an analysis carried out independently by BEREC.
The Commission's enforcement practice in the antitrust area has focused in ensuring that telecom operators compete on the merits and that competition at the retail level is not distorted by abusive pricing practices at the wholesale level.

Where regulatory intervention is necessary to ensure effectively competitive markets, the Commission has consistently maintained the position that regulating prices at the retail level should be a last resort and that regulation should take place as far as possible at the wholesale level. In reference to the call by Parliament for State aid to be carefully monitored (Paragraph 15) and for the right balance to be found between the negative and positive effects of the aid (Paragraph 16), the Commission would like to set out the following considerations:

The Commission regularly reports on its state aid monitoring activities – both in the Annual Competition Reports and, in a more detailed manner, in the State Aid Scoreboard (COM(2009)661 and SEC(2009)1638). The Commission has just initiated the 2009-2010 ex post monitoring exercise and will verify whether the individual aid granted is in line with the applicable conditions.

The balance between the negative effects on competition against the positive effects of an aid measure is reflected in the criteria set out in the guidelines and block exemption regulations for different types of aid measures. For large individual cases of aid, an in-depth assessment is often required, in which the Commission carries out a detailed balancing test.

As regards the call made in Paragraph 17 regarding the possible impact of banking regulation on the competitiveness of European banks, changes to banking regulation are still being analysed. Certain proposals have not been finalised yet and therefore it would be premature to judge at this stage. The Commission will have a better idea towards the end of the year when the final proposal will be negotiated and the impact assessments of the Basel Committee and CEBS will be published.

The Basel Committee is working on proposals to amend banking regulation that G20 countries committed to. Hence it is expected that the new standards will be applied by all major countries in the world which will not result in any competitive disadvantage to EU banks. If the EU is going faster or more extensively in applying more stringent banking regulation, this in the end will improve the risk management of EU banks, which will improve their operation and hence their competitiveness in the middle and long run.

 As regards Paragraphs 19, 25 and 31, where a series of reporting requests in relation to State aid are made, the Commission would like to inform Parliament that the 2009 Annual Competition Report provides information on the activities carried out by the Commission in this context. To enhance transparency, the Report will provide as an annex to Part II a list of national measures adopted as a response to the financial/economic crisis between 2008 and 31 December 2009. The Commission has also published a special scoreboard edition on State aid interventions in the current financial and economic crisis (Spring 2009 – COM(2009)164), a specific section on aid in the crisis context in the scoreboard on State aid granted by the EU Member States (Autumn 2009 – COM(2009)661 and SEC(2009)1638), a Review of guarantee and recapitalisation schemes in the financial sector in the current crisis (August 2009), and an overview of all measures taken in favour of the financial sector in the context of the crisis (MEMO/10/52 of 26 February 2010).

With regard to Paragraph 20, which calls for an assessment of the extent of subsidies related to guarantees on bank funding, the Commission has issued guidance on the conditions under which it considers that state support can be found compatible with the internal market (Communication on the application of State aid rules to measures taken in relation to financial institutions in the context of the current global financial crisis - 2008/C 270/02).

Regarding Paragraph 21 on the investigation by the Commission of the absence of pass-on to the real economy of the aid granted to banks, the Commission would like to recall that the counterpart of State support to banks has been a continuous lending to the real economy. The Commission Communication on the recapitalisation of financial institutions (2009/C 10/03) states that one purpose of recapitalisations is to ensure lending to the real economy. In this context, Member States are recommended to put in place effective and enforceable safeguards to ensure that the injected capital is used to sustain lending to the real economy.

In reference to the Parliament's call for guidance on and coordination of exit strategies (Paragraphs 22 and 23) and the possible extension of the Temporary Community Framework (Paragraph 27 and 32), the Commission shares the Parliament's view that State aid measures taken in the context of the crisis should not be unduly prolonged and that the phasing out needs a certain flexibility. As regards the Temporary Framework, which is due to expire on 31 December 2010, the Commission will closely monitor economic developments, and in particular access to finance for the real economy, within the context of the elaboration of appropriate exit strategies. Exit strategies should be coordinated in order to avoid distortions of competition and the Commission will ensure that its State aid policy contributes to this objective. The Temporary Framework is a specific instrument to facilitate access to finance for the real economy. It would not be an appropriate tool to respond to a more general economic crisis. However, the Block Exemption Regulation and other State aid guidelines and frameworks provide many possibilities for Member States to support companies.

As regards the Parliament's request for a framework for cross-border crisis management in the financial sector, the Commission would like to recall that it adopted proposals in September 2009 implementing the recommendations of the de Larosière Report with regard to establishing an integrated European System of Financial Supervision.  Those proposals are currently part of the co-decision process.  The Commission calls on both the Parliament and the Council to approach the discussions pragmatically and constructively, with a view to achieving a swift resolution, to ensure the reforms can be implemented as quickly as possible in 2011.

With respect to crisis management arrangements, the Commission published a consultative Communication in October 2009, and intends to publish two further Communications over the course of 2010, the first concerning bank resolution funds and the second setting out in greater detail the Commission's intentions with respect to putting in place a new binding legal framework for crisis management at EU level. The Commission intends to follow this up with a regulatory proposal in spring 2011. As to a "deposit guarantee system", the Commission will adopt a report dealing with the costs and benefits of a pan-EU Deposit Guarantee Scheme and, if necessary, put forward a legislative proposal in summer 2010.

Regarding Parliament's request (Paragraph 26) for the Commission to investigate whether  State aid can be combined with other Community instruments, the Commission would like to clarify that it is by no means illegal to combine State aid with contributions from the structural funds. These latter can be used by Member States to finance State aid measures. The rules on relevant aid ceilings, accumulation rules and minimum investment periods must always be complied with.  Regarding payments from the Globalisation Adjustment Fund, the Commission notes that the Regulation instituting it (1927/2006, as amended by Regulation 546/2009), provides clear safeguards to ensure the consistency and compliance of its action with other EU rules. In particular, its article 6 provides that the Fund shall offer support for individual workers made redundant, but shall neither finance the restructuring of companies or sectors, nor shall it replace actions which are the responsibility of companies. In addition, the Fund shall be complementary to national action, and its assistance shall be co-ordinated with the assistance from other EU funds.

As regards the various requests made on the environmental dimension of State aid (Paragraphs 28, 30 and 40), the Commission shares the Parliament's view that State aid policy should be compatible with climate and energy policy. The Commission has reviewed the environmental aid guidelines as part of the climate change package and will by the end of 2010 establish new state aid provisions to accompany the implementation of the revised ETS directive in 2013.

Regulation 1407/2002 on State aid to coal expires at the end of 2010. The Commission is currently assessing whether a coal-specific state aid instrument would be needed after 2010, taking into account the social and environmental consequences of mine closures.

On the request to publish a report on "green recovery", the Temporary Framework contains specific provisions allowing aid for the production of green products. A significant number of national support schemes in favour of the automotive sector have been put in place on the basis of the Temporary Framework. These schemes allow State aid to be granted to the production of "green" products that implement EU standards ahead of their obligatory application. In line with the reporting obligations contained in the Temporary Framework, the Commission sent a questionnaire to Member States in July 2009 to have concrete information on the application of these aid measures. The Commission will continue to monitor the implementation by Member States of the Temporary Framework.

In relation to the call made on tax havens and off-shore centres (Paragraph 34), the Commission would like to recall that it has an established policy to tackle harmful tax competition and tax evasion at international level, i.e. good governance in the tax area. This policy consists of encouraging greater transparency of tax systems, exchange of tax information between administrations, and fair tax competition.
The Commission's Communication on Promoting Good Governance in Tax Matters of 28 April 2009 (COM(2009)201 final) outlines concrete proposals to better promote the principles of good governance in the tax area. The aim is to improve tax cooperation and tackle tax evasion and avoidance on as broad a geographical basis as possible.

The EU's approach to harmful tax practices has been in place since 1997. Fair tax competition is ensured for all 27 Member States (and their dependent or associated territories) via the Code of Conduct for business taxation (over 400 regimes scrutinised and over 100 schemes "rolled-back" since 1997, with ongoing annual monitoring). Discussions have started with the EU Member States on the promotion of the principles of the Code of Conduct for business taxation to third countries.
As regards the Parliament's request in paragraph 35 regarding the introduction of a Common Consolidated Corporate Tax Base, the Commission is currently working on the CCCTB and the legislative proposal for a Common Consolidated Corporate Tax Base has been also included in Annex II of the Commission Work Programme 2010 (COM(2010)135 final, published on 31 March 2010).

In reference to the request for information on the review of the Commission Decision on State aid for public services (Paragraph 36), the Commission has consulted Member States on the implementation of the Decision and the Framework on Services of General Economic Interest: the replies were received in 2009. The Commission intends to carry out a consultation of stakeholders in the course of 2010.

As regards the recovery of illegal state aid (Paragraph 37), information on recovery is published in the State aid scoreboard and in the Annual Competition Report. The Commission acknowledges that the recovery process may be lengthy and cumbersome. Several steps were taken to better enforce the Commission's recovery decisions (setting of deadlines, more precise drafting of decisions, closer scrutiny of implementation by the Member States), which resulted in a decrease in the number of pending cases and in the duration of cases. Moreover, the Commission is pursuing several actions before the European Courts against Member States for failure to implement Commission decisions (six actions initiated in 2009, already two up to February 2010).

In respect of Paragraphs 45 to 53, on the Commission's fining and leniency policies in the field of antitrust, the Commission would set out the following considerations:

The Commission welcomes Parliament's support for effective enforcement of the EU competition rules.

Best practices on antitrust procedures have recently been published for public consultation with a view to enhancing the transparency and predictability of enforcement procedures. The question of discovery of documents from Commission procedures is followed closely by the Commission which has acted as amicus curiae in several proceedings in US Courts.

In June 2008 the Commission adopted the Settlement Notice for cartel cases and the first decisions applying this new instrument are expected soon. This instrument addresses certain concerns expressed by the Parliament; in particular it will lead to shorter administrative proceedings and may avoid lengthy appeal processes in the European Courts.

The Commission's 2006 Fines Guidelines have expanded the possibilities to impose effective fines on repeat offenders. In decisions adopted under these Guidelines the Commission has increased fines for repeat offenders, in particular for recidivists in order to better ensure deterrence and future compliance with antitrust rules.

The issue of individual liability has complex ramifications, but in any event, it is not part of the EU competition enforcement system. The competition rules of the TFEU are set out in relation to conduct by undertakings, not physical persons, and accordingly, Regulation 1/2003 provides for pecuniary sanctions on undertakings only. The Commission considers that such sanctions are able to ensure a high degree of deterrence, both in relation to undertakings and the individuals responsible for managing undertakings. The sanctions imposed for breaches of the competition rules have both a punitive and deterrent effect, both elements of which give undertakings the incentive to comply with EU competition law by, inter alia, taking the necessary measures to ensure that their individual employees do not infringe the law. Fines imposed on undertakings therefore have at least an indirect impact on the behaviour of individuals as well. The firm stance taken by the Commission and national competition authorities in enforcing the competition rules has led to increased compliance efforts by companies in recent years.

Although the Commission welcomes compliance programmes as they help companies to prevent antitrust infringements, it should however be borne in mind that companies are obliged to comply with competition rules in any event, as with any other laws. Hence, it has been the constant position of the Commission, confirmed by jurisprudence, that internal compliance programmes are not considered as a factor for the purpose of calculating and fixing the fine.

Fines may be imposed for breaches of the competition rules where they have been committed “intentionally or negligently”. These criteria were taken over by Council Regulation (EC) 1/2003 from its predecessor, Council Regulation (EC) 17/62 and the extensive Commission practice and Court rulings relating to fines provide sufficient guidance as to when these criteria are fulfilled. The Commission would point out that the most commonly encountered breaches of the competition rules, namely cartels, are evidently committed intentionally, as undertakings are well aware that such behaviour is prohibited and participants in cartels go to great lengths to keep their cartel activities secret. Where the circumstances of the infringement are novel, giving rise to genuine uncertainty, the Commission takes due account of this in fixing the fine.

Commission practice and Court case law have developed clear and stringent criteria for the attribution of joint and several liabilities between companies belonging to the same group. Parents are only liable for their subsidiaries if the Commission can demonstrate that they decisively influence the commercial policy of their subsidiaries. However, if parents own 100% or close to 100% of their subsidiaries, there is a presumption of such decisive influence.

In addition, point 30 of the 2006 Fines Guidelines provides for the possibility to increase fines for undertakings with a large turnover in comparison to the company's sales related to the infringement. This increase is not applied to SMEs.

The principle of proportionality is a general principle of EU law and the basic fining principles are laid down in the provisions of Article 23 of Regulation 1/2003 (previously Article 15(2) of Regulation 17/62). These principles are further elaborated on in the Commission's self-binding Fining Guidelines. The European Courts have full jurisdiction to increase or decrease fines and their case law is ultimately the authoritative source of guidance on the setting of fines. There is therefore no question of any undertaking being “hit by disproportionate fines” and as regards the particular case of SMEs, under the current Guidelines, fines are calculated by reference to turnover in the relevant product, an approach that does not operate to the detriment of SMEs over larger companies.  The legal framework for fines has been checked by the Community Courts for several decades and its legality under general principles of law has been confirmed by the Court of Justice.

As regards amounts paid in compensation, fines are imposed in the public interest, in particular with a view to ensuring deterrence. They thus pursue an objective that is independent and separate from damages payments to victims of infringements.

The EU antitrust enforcement system is one of parallel competences in which both the Commission and the Member States' National Competition Authorities have the power to apply Articles 101/102 TFEU. A leniency application with a given authority is not automatically valid for any other authority and it is for the leniency applicant to protect its position with respect to possible proceedings by relevant authorities.

Multiple leniency applications have been facilitated significantly through the work undertaken within the European Competition Network (ECN).

As regards the review of the Motor Vehicle Block Exemption Regulation and competition in the car sector (Paragraphs 40, 54, 56, 58 and 66), the Commission values Parliament's input in this area, and recalls that although not required to do so by the Treaty, it has informed Parliament in good time about the current ongoing revisions and officially transmitted the Evaluation Report to the Parliament in May 2008, as well as the Communication in July 2009, for comments. In June 2008, the Commission services also participated in the "Forum for Automobile and Society", representing 41 MEPs, to discuss the Evaluation Report and the ongoing review in detail. The Commission also discussed the policy orientations of the reform in further detail by answering numerous written and oral questions from the Parliament on the envisaged future competition framework, as well as during several bilateral meetings with Members of the Parliament, and in particular during a joint ECON-IMCO workshop in October 2009. The relations between original equipment manufacturers (OEMs) and first and second tier suppliers have been carefully examined. The Commission has analysed the competitive situation with regard to automotive distribution and the aftermarket from an anti-trust perspective since 2006, leading to the current proposal for a new competition law framework. An analysis of competition with regard to the new challenges, in particular the development of the green clean car, will be done in the framework of Cars 21.

In respect of Parliament's call in Paragraphs 55 and 59 for cooperation between both institutions on the amendments to the Block Exemption Regulation applicable to Vertical Agreements, the Commission would like to recall that on 4 March 2010 the Commissioner for Competition had an informal workshop and discussion with members of the ECON Committee. The Commission has informed the European Parliament of any major initiative in the area of competition policy and will continue to do so in the future.

In reference to the requests expressed by Parliament in Paragraphs 62 and 63 in relation to merger control, information on the application of Article 21(4) of the EC Merger Regulation is included in the 2009 Annual Competition Report. The Commission agrees with the Parliament that the crisis does not justify a relaxation of EC merger control policies. The Commission's track record shows that it remains firm on its principles – to protect undistorted competition even in times of crisis – while being flexible in its procedures where required.

As regards the Parliament's requests relating to sector inquiries (Paragraph 64), the Commission would make the following comments:

Sector inquiries have resulted in the launch of significant antitrust investigations, competition advocacy efforts and regulatory proposals and reforms in other policy areas. Decisions on the launch of sector inquiries are preceded by solid research based on publicly available information; such decisions are carefully considered also in line with the strategic priorities set by the Commission. The management of DG Competition annually aligns the organisational structures and staff allocations with the priorities and workload of the service considering also the fact that the Commission finds itself in a situation of zero growth of resources.

The Commission cannot announce in advance which sector(s) might possibly be investigated. Sometimes sector inquiries have begun with surprise inspections at the premises of the companies' active in the relevant sectors. For such inspections to be effective, they have to be carried out without prior notice.

However, the Commission agrees that it should strive to communicate its enforcement action better, including sector inquiries.

In reference to Parliament's call for investigating the food and dairy sectors (Paragraphs 65 to 68), the Commission would like make the following comments:

The Commission’s Food Task Force has analysed the functioning of the food supply chain and adopted a roadmap of actions, detailed in its Communication of 28 October 2009 (COM(2009)591 final) and annexed staff working papers.  This includes monitoring certain practices that may be detrimental to the good functioning of food markets. Should any competition infringements be identified, they will be immediately addressed by the relevant Competition Authority. A follow-up report on the implementation of the roadmap will be issued by end 2010.

A series of enforcement actions and sector inquiries have been undertaken by a number of Member States on food markets.  Since such markets are often national or local in scope, National Competition Authorities (NCAs) are well placed to deal with competition concerns arising within them. The Commission works continuously with NCAs to coordinate advocacy and enforcement actions.

As regards agricultural goods and in particular the dairy sector, the Commission adopted in June 2009 a Communication on "The dairy market situation 2009" (COM(2009)385 final) and set up a High Level Expert Group on Milk whose work is ongoing. The dairy sector is actively monitored by the Commission and NCAs.

In respect of Parliament's call for an inquiry into the media sector (Paragraph 66), the Commission recognises the importance of access to content and its distribution. It regularly addresses concentration issues under the applicable merger rules and in recent years has investigated potential antitrust breaches in the print, television, radio and internet sectors. The Commission closely monitors developments in the sectors mentioned, including through contact with NCAs within the ECN.

The Commission similarly takes note of Parliament's request for an analysis of competition in the financial services sector.

As regards the Parliament's call in Paragraph 70 for the Commission to investigate whether a lack of investment in infrastructure would hamper competition in the energy sector, the Commission would like to state that it is tackling this issue. As regards the Parliament's request for vigilance on the functioning of the Union's fuel markets (Paragraph 72), the Commission would like to inform Parliament that it does monitor fuel markets. Should the Commission come across specific indications of anti-competitive conduct, it would not hesitate to enforce competition rules in relation to such conduct.

Finally, regarding the application of public procurement rules (Paragraph 73), the Commission services are currently carrying out a comprehensive evaluation of the relevance, effectiveness and efficiency of EU procurement legislation, to be concluded by mid-2011. This evaluation, which will include a review of patterns in the application of procurement law at national level, will examine the extent to which procurement legislation has been effective in fostering competition at European level.
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