Commission communication
on the action taken on opinions and resolutions adopted by Parliament at the May I and II 2010 part-sessions
SPECIAL LEGISLATIVE PROCEDURE - CONSULTATION

European Parliament legislative resolution on the proposal for a Council regulation on administrative cooperation and combating fraud in the field of value added tax (Recast)
1.
Rapporteur: José Manuel GARCÍA-MARGALLO Y MARFIL (EPP/ES)

2.
EP reference number: A7-0061/2010 / P7-TA-PROV(2010)0091

3.
Date of adoption of the resolution: 5 May 2010

4.
Subject: VAT administrative cooperation in order to better combat fraud

5.
Inter-institutional reference number: 2009/0118(CNS)

6.
Legal basis: Article 113 TFUE

7.
Competent Parliamentary Committee: Committee on Economic and Monetary Affairs (ECON)

8.
Commission’s position: The Commission will not modify its proposal. It rejects all the amendments with the exception of amendments 1, 10, 15, 16, 17, 26 and 31 which can be accepted in principle. The Commission will defend their spirit in the discussions of the Council.

The proposal for a recast of the Regulation on administrative cooperation in the field of VAT extends and reinforces the legal framework for the exchange of information and cooperation between tax authorities.

One of the most novel elements in the proposal is the creation of Eurofisc. It is set out to be an operational structure where Member States will in practice, fight fraud together. It should allow a very fast exchange of targeted information between all Member States as well as the setting up of common risk and strategic analysis. This will enable Member States to react timely to stop fraud and catch fraudsters, making it more difficult for new fraud schemes to emerge and spread around in the Union.

Another important element of the proposal is related to direct access to databases. Tax authorities store a large amount of information regarding their own taxpayers in their databases; rapid access to this information can be very useful to other Member States in order to detect cross-border fraud schemes. The proposal grants competent authorities of other Member States' tax authorities a direct access to a defined set of information contained in these databases.

The amendments tabled by the EP can be grouped into 3 themes.

A first set of amendments concerns Eurofisc (amendments 4-5, 8, 18-20 and 22). The Commission agrees that the Community character of Eurofisc is important and that it cannot be an intergovernmental body. Nevertheless, due to the fact that its legal base will be laid down in this Regulation, the EU approach will already be enhanced compared to what exists today as Eurocanet. It implies, notably, that the SCAC Committee foreseen in this Regulation and chaired by the Commission becomes de facto the competent body for discussing the practical functioning of Eurofisc in addition to the pure operational issues.
By pushing for a too predominant role for the Commission it might jeopardise the Eurofisc project since Member States might consider this as interference in their competences regarding the management and the control of the VAT system for which they have the primary responsibility. Member States might choose simply to continue Eurocanet.

As far as the amendments on data protection rules are concerned (amendments 3, 9-13, 16-17, 27-30 and 33), it is important to find a right balance between data protection rules and the fact that access to information is crucial for combating tax fraud.

The European Data Protection Supervisor (EDPS) delivered an opinion on 30 October 2009 on the Commission’s proposal. Given that the proposal had already officially been presented the opinion was fully dealt with in the discussions on the proposal both in EP and Council.

The Commission fully recognizes that Directive 95/46/EC concerning protection of individuals with regard to processing of personal data applies to the exchange of information in fiscal matters. However, reference also needs to be made to article 13 of that Directive that allows for restrictions from the obligations and rights laid down in the Directive where such restriction constitutes a necessary measure to safeguard economic or financial interests of the Member States and of the EU, including monetary, budgetary and taxation matters. The proposal already contains a reference to the Data protection rules (Article 57(5)), which -since they are Community law - have to be respected in any event.

The Commission – and the Council – take the view that a single reference to Directive 95/46 would be sufficient to stress the fact that all exchange of information is subject to the data protection rules as specified in that Directive.

However, the Commission understands the concerns that direct access to databases should not result in an unlimited and uncontrolled access to a range of data (amendments 16-17). The Commission is of the opinion that this risk is already sufficiently covered in the proposal but will support further clarifications on this point during the negotiations in Council.

Moreover, certain amendments (in particular, amendment 13) imply a step backwards compared to the current provisions on administrative cooperation which have never been questioned for reasons of data protection. They would indeed very much limit the scope of the exchange of information because a condition of "necessity" of the information is introduced. For sending spontaneous information, for instance, the introduction of the condition of necessity risks to put de facto an end to such exchanges of information since the Member State that sends the information cannot judge on the "necessity of the information transmitted for the assessment".

Spontaneous exchanges are however often a source of information which has lead to detection of important frauds and, therefore, it would be regrettable that this would be obstructed in future.

A third set of amendments intends to introduce additional reporting obligations for the Member States (amendments 23-25 and 32).

It should be reminded that Article 61 of the proposal already foresees that the Commission will report on a regular basis to the European Parliament on the functioning of this Regulation. This general report should cover the elements envisaged by the amendments 23 to 25 and it is therefore superfluous to foresee specific reporting to the EP on these issues.

Amendment 32 suggests an additional obligation for Member States to inform the Commission on refusals of other Member States to provide information. This amendment is considered to be disproportionate since the latest report from the Commission on the functioning of the rules governing administrative cooperation clearly showed that such a refusal hardly ever arises and furthermore, that they are not experienced by Member States as an impediment to the administrative cooperation.

9.
Outlook for amendment of the proposal: The Commission will not introduce a modified proposal.
10.
Outlook for the adoption of the proposal: Discussions in the Council Working Party on Tax Questions are still ongoing. The Spanish Presidency is planning to have the proposal put on the agenda of the June ECOFIN in order to obtain a political agreement on the major elements of the proposal.
