Follow-up to the European Parliament resolution on the protection of the Communities' financial interests and the fight against fraud – Annual Report 2008, adopted by the Commission on 6 July 2010
1.
Rapporteur: Andrea COZZOLINO (S&D/IT)

2.
EP reference number: A7-0100/2010 / P7-TA(2010)155
3.
Date of adoption of the resolution: 6 May 2010

4.
Subject: The resolution is the European Parliament’s annual own initiative report on the protection of the financial interests of the Communities and the fight against fraud. It draws on the Commission’s annual report on the fight against fraud for 2008
, the OLAF annual activity report for 2008
, the activity reports of the OLAF Supervisory Committee for the periods from June 2007 to May 2008 and June 2008 to May 2009
 and the annual report of the Court of Auditors (ECA) for 2008
.

5.
Competent Parliamentary Committee: Committee on Budgetary Control (CONT)

6.
Brief analysis/assessment of the resolution and requests made in it: The resolution focuses on a very wide range of issues, many of them outside the area of the fight against fraud and asks for a high number of follow up actions. It is divided into 11 sections to which responses are given in part 7 of this fiche.

7.
Response to requests and overview of action taken, or intended to be taken, by the Commission:
(i) General considerations: amount of irregularities notified (paragraphs 1 to 4)

(a) Information on irregularities: The Commission intends to continue to give information on and analyse levels of irregularities reported by Member States. However, it would recall that, as already indicated in the executive summary of its 2008 report on protection of financial interests, great care must be taken with statistics as a reported irregularity is in most cases not a fraud (which is a deliberate act) while a reported suspicion of fraud is not necessarily a fraud which can only be confirmed by a court judgement.

(b) Recoveries: The Commission takes the issue of recovery of funds very seriously. According to the principle of shared management, Member States have to recover irregular payments from the final beneficiaries. Under the Common Agricultural policy, if a Member State fails to recover an unduly paid amount from the beneficiary within four years of the primary administrative or judicial finding (or, in the case of proceedings before national courts, within eight years), 50% of the non-recovered amount is charged to the budget of the Member State concerned.

In the area of the structural funds, the Commission already provides quarterly reports to Parliament on corrections and recoveries following Commission or ECA audit activity and OLAF enquiries. A report is also transmitted by the Commission to the Parliament on an annual basis on corrections made by the Member States themselves, following their own control and audit activity reported to the Commission, in accordance with the existing regulatory framework for 2000-2006: Article 8 of Commission Regulation 438/2001 (pending recoveries) and Article 2(3) of Regulation 448/2001 (withdrawals), as amended by Regulation 1978/2006); for 2007-2013, Articles 28 to 30 of Regulation 1828/2006.

(ii) Own resources (paragraphs 5 to 8)

(a) Recovery, collection of interest due and control costs: The Member States are responsible for the recovery of traditional own resources. The Commission monitors their recovery action and, in cases where weaknesses are observed that have led to a loss of traditional own resources, the Member State concerned is requested to pay the EU budget the amount at stake and the interest for late payment due. The flat rate share of 25 % of traditional own resources that the Member States retain is laid down in the Own Resources Decision (Council Decision No 2007/436). The actual costs incurred in Members States for collecting traditional own resources are managed purely under national budgetary procedures. Current EU own resources legislation does not include any reporting obligation on those costs. Under these conditions, the Commission is not in a position to provide comprehensive information as requested.

(b) Information to Parliament on cases where MS refuse to act: There are only rare occasions on which Member States formally refuse to provide information, as reflected in the Commission report on the functioning of administrative cooperation.

The suggested procedure, involving the Commission, the Parliament and the Council is, therefore not proportionate to the issue it intends to tackle. The Commission will already report to the Parliament and the Council on the application of this Regulation on a regular basis (see proposed Article 61 of the Recast) and through this report the Parliament will be informed. It would not be proportionate were Member States required to report separately on specific items to the European Parliament.
(c) Verification of information on VAT: The Commission has no access to the data exchanged between the tax administrations and can therefore not provide feedback on the quality of the information exchanged. Furthermore, the collection of taxes is again a national competence in the field of VAT.

(d) Physical checks and post-clearance audits: The setting-up of adequate levels of physical checks and post-clearance audits of operators at import should be based upon appropriate risk assessment of the products and/or economic operators in question. The appropriate control methods are thus closely connected to the identified types of risks. In practice, the Commission encourages the Member States to use appropriate risk analysis methods and controls through the legally binding exchange of risk related information via the electronic Community Risk Management System and monitors periodically the use of such information by the Member States.

(iii) Agricultural expenditure (paragraphs 9 to 12)


(a) Reporting of irregularities: OLAF has established a new web based reporting system, the IMS (Irregularities Management System). This has brought about improvements. For example, 3 of the 4 Member States mentioned for their poor record in the reporting of irregularities in the agricultural field in 2008 (Hungary, Slovakia and Sweden) have in 2009 made a big step forward in their compliance rates.


(b) Rural development: The Commission has taken a number of corrective actions designed to improve the control of rural development measures, notably those under Axis 2, and thus to reduce the error rate in this area.

This higher error rate is mainly due to the more demanding eligibility criteria compared with other aid schemes. The resulting complexity is known and accepted as a condition to achieve the overall objective of providing environmental benefits and public goods through these aid schemes. In this context, it should also be noted that the 2008 Annual Report of the European Court of Auditors recognised for the first time that the error rate in rural development is decreasing.

Among the corrective actions taken, it should be underlined that the management and control system for the expenditure under the EAFRD is aligned with the EAGF system, which has already proven its benefits. In this context, the Commission Regulation (EC) No 1975/2006 has for the first time established a comprehensive and transparent legal control framework for rural development. The new rules provide for a reinforced application of the IACS to the measures under Axis 2, including enhanced cross-checks with data from the IACS for aid measures relating to parcels and livestock. In this way, controls carried out build upon the robustness of the IACS and the experience acquired in this area. Furthermore, in order to ensure an efficient control of all areas for which payments are claimed, claims for area-related measures under Axis 2 have to be submitted within the same deadline as for the area-related aid schemes financed by the EAGF.

The Commission proposes in COM(2010)261 to apply for EAFRD expenditure a Tolerable Risk of Error (TRE) level in the yellow range (2%-5%) This is motivated by the fact that it is uneconomic to further increase control and the impossibility to further simplify the eligibility criteria without jeopardising the policy objectives.

(c) IACS: It should be noted that 2008 was the first full year of application after the accession of Bulgaria and Romania. The deficiencies referred to by the Court had already been revealed by the Commission's audits in 2008 and concern in particular the quality of the Land Parcel Identification system (LPIS) and the quality and number of on-the-spot controls. They were disclosed in DG AGRI's Annual Activity Reports for 2008 and 2009 and are being followed up through conformity clearance procedures. While the reported error rates for 2009 remain high for both Member States, the figures show a reduction in error rate especially for the random samples.

Moreover, in order to address these deficiencies in a comprehensive and timely manner, both Romania and Bulgaria, at the request of the Commission, have set up action plans in June and July 2009 respectively. These action plans will be implemented over a three-year period and both Member States have committed themselves in the action plan to improve the quality and timing of on-the-spot checks and to correct the error level in the lodging of claims by farmers with the help of specific guidance in particular as regards the determination of eligible area.

As to the IACS in the United Kingdom (Scotland), the deficiencies highlighted by the Court of Auditors concern the quality of the LPIS, the reliability of the entitlements database and the correctness of payments. The Commission acknowledges that there are deficiencies in the IACS in the UK (Scotland), but does not share the Court’s assessment that such deficiencies render the system ineffective for the reasons set out below:

· The overlap of reference parcels in the LPIS is very limited since it concerns only 0.3% of the eligible land (potentially 15 000 ha out of 4.5 million ha declared). An analysis of potential financial consequences including recovery of undue amounts for the previous period is being carried out.

· As regards the potential overshoot of the UK ceiling for attributing entitlements, it represents 0.1% of the national ceiling and due action is taken under the conformity clearance procedure.

· With regard to the calculation of sanctions, similar deficiencies have been found in other Member States and are being followed-up by the Commission in the framework of conformity clearance procedures.

(iv) Structural actions (paragraphs 13 to 17)

(a) Error rates: The Commission is making every effort to reduce the error rate. It is aware of the main types of errors and the more risky programmes and Member States and focuses its supervisory activities on them. It has taken and continues to take actions to remedy weaknesses in the most affected areas and programmes, as part of the reinforcement of corrective measures in the framework of the Action Plan for structural actions and the Joint Audit Strategy of the Structural Funds DGs.

The systems for the period 2007-2013 have been significantly enhanced, in order to allow for better, simpler and more correct use of European funds. In addition, a vast simplification exercise for the 2007-2013 rules was undertaken in 2008-2009 with the Council and the Parliament. With the last Commission proposal now in discussion in the Council and the European Parliament, the revision of the 2007-2013 legal framework is being finalised.

With regard to clarification of EU public procurement rules, the Commission services have already organised several seminars in Member States addressed to national authorities in order to explain and clarify the application of these rules. Other initiatives are presently under consideration to help improve the expertise and knowledge of national contracting authorities with regard to EU public procurement rules.

(b) De-commitment rules: The Commission has taken mitigating measures to address this risk. Management and control systems may comply with the regulatory requirements and function effectively even if they have not yet been approved by the Commission. The provisions for ex-ante approval of compliance assessments were not aimed at blocking the implementation of operational programmes leading to a massive loss of unused funds, but rather at ensuring a proper organisation of control systems. That is why Member States can submit payment claims and avoid de-commitments even before the approval of the systems descriptions. The Commission pays the interim claims only after the systems have been approved and only if it has the assurance that the control system is in place and is functioning effectively to ensure that irregularities do not occur.

Another mitigating measure is the obligation of the audit authorities to provide the Commission with an annual control report and opinion, in which they will give results from audits of expenditure in 2008 and subsequent years. Thus, from very early in the programming period, the Commission will have information on the effectiveness of systems and the legality and regularity of declared expenditure, so that it can better direct its supervisory work to more risky areas.
(c) Electronic reporting of irregularities: As already mentioned, OLAF has established a new web based reporting system, the IMS (Irregularities Management System), which has brought about improvements.

(d) Financial corrections: The Commission takes note of the Parliament's recommendation. It will continue to strive to improve the quality of data on corrections reported by the Member States. In December 2009/January 2010 the Commission asked Member States to provide information on corrections for the year 2009 and cumulatively for the whole period 2000-2006. It will analyse this information and follow-up all gaps and inconsistencies. Furthermore, it will review in 2010 on-the-spot the remaining Member States' systems for recording and reporting corrections (the systems of 19 Member States were reviewed in 2008 and 2009), in order to gain assurance on their reliability.

With the programming period 2000-2006 now at an end, the Commission will focus on eliminating the vast majority of errors in payments. It will continue its stringent approach in imposing financial corrections or launching suspensions of payments where necessary, as it has done so far. In particular in 2008 and 2009 the Commission clawed back around 3.8 billion EUR, compared with 1.3 billion EUR in 2006 and 2007, before the Action Plan was adopted.
(v) Pre-accession funds (paragraphs 18 to 21)

(a) Bulgaria and Romania: Following the elections in July 2009, the Government of Bulgaria showed increased political will to recognise and address the systemic weaknesses concerning the implementation of PHARE and the Transition Facility. The Commission received from the new National Audit Office a detailed assessment of the legality and regularity of contracts awarded by the national authorities under EDIS. The Commission concluded that the conditions for lifting the suspension of payments were met.

The significant increase in the number of cases for Romania and Bulgaria can be attributed to the very close cooperation between the authorities in those 2 Member States and the Commission which led to an improvement in the detection and reporting of irregularities in pre-accession funds.

(b) Multi-annual planning of audits: In late 2009, a new multi-annual plan was prepared by the Commission. It is based on a clear analysis of the audit universe, a thorough risk assessment and takes into consideration audit coverage. It is intended to optimise the audit effort in the spirit of the single audit principle. It was presented to the European Court of Auditors in March 2010 during the current DAS exercise.

(c) Turkey and project outcomes: The Commission’s strategic objectives for financial assistance under the Instrument for Pre-accession Assistance (IPA) to Turkey are based on the Accession Partnership and spelt out in the Multi-Annual Indicative Programme. These documents have proved to be an adequate framework for planning assistance in the context of preparation for European integration. The Commission is committed to further improving the intervention logic and strategic framework for pre-accession assistance to Turkey and has launched an evaluation of the intervention logic for pre-accession funding in all IPA countries, in particular Turkey. The IPA annual report will put additional emphasis on objectives and results of assistance.

The Commission's financial support under IPA is based on detailed strategic orientations and priorities as reflected in the Accession Partnership and the Multi-Annual Indicative Planning Document (MIPD). Further actions are planned to increase the effectiveness of financial assistance:

· The Commission will complement the current programming with a more sectoral approach where appropriate, with sectoral strategies aimed at both improved ownership and impact.

· Steps will be taken  to follow up the recommendations of last year’s IPA Conference on Effective Support for Enlargement and the December 2009 Council conclusions on IPA to link financial assistance more closely to political priorities and to make it more effective. This was done in particular in a workshop on sector approaches in Sarajevo in March 2010, in which the Court of Auditors participated.

Together with the Turkish authorities, monitoring systems will be further improved to increase the focus on results and impact of projects under implementation.

(d) Publication of list of beneficiaries: The Commission stresses that, as regards the European Social Funds, this database is complete since all Member States publish a list of beneficiaries according to the European legislation in force. See also the reply to viii (b).

(vi) Direct expenditure (paragraphs 22 to 24)

(a) External aid: The Commission supports the call of the Parliament for Romania and Bulgaria to take urgent action to implement the specific follow-up measures proposed in the Commission's reports on the Cooperation and Verification Mechanism and in the separate report on the management of EU funds in Bulgaria. Furthermore, for 11 months the Commission also in 2008/9 suspended payments to ex-ISPA road transport projects in Bulgaria which were the subject of fraud investigations. The suspension was lifted in May 2009 after the Bulgarian authorities had taken the necessary corrective measures.

(b) Double financing: The Commission is aware of the problem posed by double financing of projects and of the need to enhance information sharing with its national and international partners involved in the funding of external assistance projects. The Joint Research Centre (JRC) and DG AIDCO have strengthened their cooperation with third countries and international organisations, in particular with the UN family, to operate a project, Transparent Aid (TR-AID), allowing for the sharing of information on external assistance projects funded by the Community, Member States and international organisations.
(c)Control of EU funds contributed to UN: In the framework of the triennial revision of the Financial Regulation and its Implementing Rules the Commission addresses this important issue. Article 38 (2) of the draft Implementing Rules contained in the COMMISSION STAFF WORKING DOCUMENT SEC(2010) 639/2 concerning modifications linked to the revision of the Financial Regulation prefiguring the proposal for a Delegated Commission Regulation amending the detailed rules of implementation of the Financial Regulation states, with regard to verification agreements with International Organisations, that the "Commission shall negotiate arrangements providing for the designation of a contact point which shall have the appropriate powers to cooperate directly with OLAF in order to facilitate the latter's operational activities."

(vii) An integrated internal control framework (paragraphs 25 to 26)

(a) Tolerable level of risk: The Commission presented concrete proposals for tolerable risk levels for "research, energy and transport" and "rural development" in May 2010 (COM (2010) 261) along with its proposal for the triennial revision of the Financial Regulation in which the concept of tolerable risk is enshrined. Proposals for "external relations" and "administrative expenditure" will be made later in 2010. Other expenditure areas will be covered in 2011.

In parallel, the Commission will continue to pursue further improvements in its control systems. It has already proposed simplification of the rules for the Structural Funds in 2009 and will examine the possibilities for further simplification (commensurate with achieving policy objectives) in other areas.

(b) Annual summaries: The Commission agrees with the Parliament that, in order for the Annual Summaries to bring useful changes in shared management, a stronger legal basis is needed. In the framework of the review of the Financial Regulation in 2010, the Commission will submit proposals aiming to increase efficiency, introduce further simplifications and improve transparency and clarity in the area of shared management.

Article 73 of Regulation 1083/2006 incorporates the spirit of the "single audit approach", as described by the Court of Auditors in its opinion 2/2004 and is intended to put in place a system which incorporates the notion of contracts of confidence from the 2000-2006 programming period. Elements that existed in the 2000-2006 period and worked well are carried over, such as the annual bilateral coordination meetings and the exchange of audit results between the Commission and the national audit authorities.

The Commission intends to outline a roadmap for the implementation of Article 73. The roadmap will set out the way in which the Commission can cooperate with the Member States' audit authorities in order to be in position to rely on their audit work. The Commission also holds regular technical meetings with national audit authorities in which issues of common interest are discussed. These include guidance notes, coordination of working methods, presentation of good practice and procedures as well as exchange of views on audit related issues.
(viii) Increased transparency and the fight against fraud, corruption and financial crime (paragraphs 27 to 34)

(a) Public procurement: The Commission agrees that transparency of public procurement procedures is crucial to prevent fraud and corruption and ultimately the waste of taxpayers' money. The procedural requirements set out in the current EU public procurement Directives have already made an important contribution to ensuring transparency of procurement procedures and non-discrimination of bidders and therefore to the correct spending of EU funds. The Commission services recently launched a comprehensive EU-wide evaluation of the impact and effectiveness of these rules, which will provide an evidence base for reflection on whether EU procurement legislation needs to be adapted and help to identify those aspects of the regulatory framework where improvement is needed.

(b) Publication of list of beneficiaries: The Council has agreed that the publication of the beneficiaries of the funds in agriculture is the responsibility of the Member States. The information has to be made available on a single website per Member State. This is in line with the principle of shared management. To provide an overview and facilitate access to the Member States websites the links to these websites as communicated by the Member States are listed on the EUROPA webpage. Existing rules do not prevent Member States from publishing information in French, English or German. In the interests of transparency, the Commission welcomes Member States providing information on the beneficiaries of EU agricultural funds in their own national languages and in one of the official working languages of the EU.
The inclusion of, in particular, CAP beneficiaries into the Central Exclusion Database has already been agreed in the conditions detailed in:

· Article n° 1605/2002 of 25 June 2002 on the Financial regulation applicable to the general budget of the European Communities;

· Commission Regulation (EC, Euratom) nº 1302/2008 of 17 December 2008 on the central exclusion data base;

· Commission Decision of 16 December 2008 (2008/969/EC) on the Early Warning System for the use of authorising officers of the Commission and the executive agencies.

The criteria for inclusion in the Central Exclusion Database are the same for all Member States.

(c) European Public Prosecutor’s Office (EPPO): The setting-up of the EPPO is an ambitious and complex project which will take some time as it requires further thorough reflection by all stakeholders, on the basis of the results of a number of studies which are not yet all available. The Action Plan implementing the Stockholm Programme of April 20 2010 confirms the Commission's firm intention to make progress in this field during the present mandate: a communication on the establishment of the EPPO from Eurojust is scheduled for 2013. In any event, the Commission is ready to inform the EP as soon as the necessary steps have been decided in this respect.

(d) Fight against financial and economic crime: The request to implement fully the EU acquis on economic and financial crime, including the Framework Decision on the mutual recognition of confiscation orders and the Protocol on banking transactions to the 2000 EU Mutual Legal Assistance Convention can be supported.

(e) Proposal for mutual recognition of disqualifications: In its Action Plan implementing the Stockholm Programme, the Commission announces the adoption of a legislative proposal on mutual recognition of disqualifications by 2013.

(f) Confiscation of assets, quantification of anti-corruption efforts: Implementation of Council Decision 2007/845/JHA: 20 Member States have notified the Commission of the designations concerning their national Asset Recovery Offices (AROs)
, 3 have a national ARO in place already but have not yet notified this. The Commission will issue an implementation report at the end of 2010.

(ix) OLAF’s work (paragraphs 35 to 38)


(a) Human resources strategy: The Commission will give very serious consideration to the need to ensure that an appropriate human resources strategy is in place in OLAF.


(b) Cooperation with a audit bodies: OLAF already works closely with the internal audit services. OLAF has already provided specific training for Commission audit staff to improve the auditors’ knowledge on fraud issues and remains willing to cooperate more closely with the Internal Audit Service (IAS).


(c) Investigation planning: OLAF has already introduced a de minimis policy. Thus, in 2008, OLAF revised the financial follow-up procedures relating to OLAF's cases. This resulted in a new case handling and acceptance criteria involving de minimis thresholds applicable from 1 January 2009. The introduction of these thresholds enables OLAF's limited resources to be focused more sharply on the more significant cases of fraud or irregularity involving sizeable amounts of money.

OLAF is also introducing a de minimis policy for the opening of investigations. Internal investigation cases not dealt with by OLAF will be conducted by a more appropriate body, such as the disciplinary unit of an institution. This is in line with the zero tolerance principle. This will mean closer cooperation between OLAF and its institutional partners, in particular with IDOC, the Commission’s disciplinary body. It is not necessary to have an ad hoc procedural regulation as a binding guide as the OLAF operational manual deals with this issue. The manual is published on OLAF's website.

(d) Involvement of OLAF in negotiations of anti-fraud agreements: OLAF is already fully involved in such negotiations, for example on the anti-fraud agreement with Liechtenstein.

(x) OLAF’s relationship with Europol and Eurojust (paragraphs 39 to 40)

(a) Practical implications of Europol’s change of status: Council Decision of 6 April 2009 published in OJ 15.5.2009 established Europol as an Agency and in Article 22 (1) (b) of the decision it foresees easier exchange of information with OLAF on a similar basis as is the case with Eurojust. OLAF will in its next annual report outline the practical implications of Europol’s change of status.

(xi) OLAF’s cooperation with Member States (paragraphs 41 to 44)

(a) Article 325 report (ex-article 280 report): The Commission together with the Member States has continuously developed the questionnaire for the Article 325 report and will continue to do so. The answers that are provided by the Member States are not simply collected in Annex 1; they are the subject of an analysis in the main part of the report (see chapter 4 in the 2008 Report COM (2009) 372). The Commission will continue to improve the quality of the questionnaire in the coming years.

(b) Detailed analysis: The resources required to give a positive follow up to the request for a detailed analysis of strategies and measures put in place by each Member State would be very considerable. What can and will be done is a step by step approach focusing in detail on specific areas of interest in each reporting year. It should be noted that some of the information requested is already provided as Member States already give information on new measures adopted to improve the fight against fraud in the Commission’s annual Article 325 report. In addition, the reasons why Member States’ national judicial authorities do not follow up information transmitted to them by OLAF are already given where known in the annual OLAF activity report.

(c) PIF Directive and mutual assistance regulation:

PIF Directive
The proposal has not been withdrawn. All the 3rd pillar instruments have entered into force (Convention and protocols) but still need to be ratified by 2 Member States (CZ, MT). This matter will have to be put on the table again at an appropriate time following the entry into force of the Lisbon Treaty. The 3rd pillar acquis continues to apply as long as these instruments have not been withdrawn.

Mutual assistance regulation

The proposal has not been withdrawn. Negotiations are ongoing on the amendment of Regulation 1798/2003 on mutual assistance in matters of indirect taxation (Eurofisc). It remains to be seen to what extent the amended regulation covers the issue of exchange of strategic and operational information on VAT between the Commission including OLAF and the Member States. Following the conclusion of these negotiations, the need for the regulation on mutual assistance can be reappraised.
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� Austria (Bundeskriminalamt - Referat"Vermögensabhöpfung"), Belgium ( Organe Central pour la Saisie  et la Confiscation - Central Office for Seizure and Confiscation – COSC), Cyprus (Unit for Combating Money Laundering - MOKAS-FIU Cyprus), the Czech Republic (Unit Combating Corruption and Financial Crimes - UOKFK), Denmark (Danish Prosecutor Office for Serious Economic crime -Statsadvokaten for Særlig Økonomisk Kriminalitet), Hungary (National Investigation Office - Nemzeti Nyomozó Iroda), Ireland (Criminal Assets Bureau), Latvia (the Economic Police Department of the Central Criminal Police Department of the State Police), The Netherlands (Bureau Ontnemingswetgeving Openbaar Ministerie - BOOM), Poland (Assets Recovery Unit, Criminal Bureau, General Headquarters of Police), Slovakia (the Financial Intelligence Unit of the Bureau of Combating Organised Crime of the Presidium of Police Force), Sweden (two AROs, the National Police Board and the National Economic Crimes Bureau), The United Kingdom (two AROs, the Serious Organised Crime Agency (SOCA) for England, Wales and Northern Ireland and the Scottish Crime and Drug Enforcement Agency (SCDEA) for Scotland).
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