Follow-up to the European Parliament resolution on powers of legislative delegation, adopted by the Commission on 6 July 2010
1.
Rapporteur: József SZÁJER (EPP/HU)

2.
EP reference number: A7-0110/2010 / P7-TA(2010)0127

3.
Date of adoption of the resolution: 5 May 2010

4.
Subject: Delegated acts
Implementation of Article 290 of the Treaty on the Functioning of the European Union

5.
Competent Parliamentary Committee: Committee on Legal Affairs (JURI)

6.
Brief analysis/assessment of the resolution and requests made in it:

a)
Background

On 9 December 2009, the Commission adopted Communication COM(2009)673 on the Implementation of Article 290 of the TFEU.

Commission's communication and annexed models was welcomed by the Council.

The three institutions reached a first agreement on delegated acts in a legislative file early in March 2010 (Pet Animals Directive). The main points of the agreement reached in the Pet Animals file include a recital that mentions the importance of “appropriate consultations, including at experts' level”; the duration of the delegation of power being limited (5 years in this case) but automatically renewable; the time-period for the legislator to express objection is of 2 months, but it would automatically be extended by 2 months on the initiative of Parliament or the Council.

b)
Contents of the EP Resolution of 5 May 2010

Based on Mr. Szájer's report, the EP adopted a resolution on the new provisions of the Treaty of Lisbon on legislative delegation on 5 May 2010. Its main elements are as follows:

Duration of the delegation: the resolution provides that the duration of a delegation can be indefinite “taking into account the fact that the delegation can be revoked at any time”; however, it also provides that the duration could be defined for a definite period and it should be subject to periodic tacit or explicit renewal, subject to the legislator's approval.

Mechanisms of control: the resolution considers that the two methods of control, such as revocation and objection, provided in Article 290(2) do not constitute an exhaustive list (“purely illustrative” and they only constitute the “most usual ways to control the Commission's use of delegated powers”) and suggests that other control methods can also be applied.

Period of objection: the resolution provides that regarding the deadlines for the right of objection, a fixed period is not warranted, and that period should be fixed on a case-by-case basis in each basic act, with 2+2 months only as a minimum. For the urgency procedure, the EP considers that “urgent procedure with a shorter period for objection provided for in the basic act itself should be reserved for particularly exceptional cases” and in most cases early non-objection should suffice to cover urgent situations without providing further procedural provisions.

Alignment of the acquis: the Parliament advocates a comprehensive alignment exercise, which is not limited to those “measures previously dealt with under the regulatory procedure with scrutiny but should cover all appropriate measures of general scope independently of the decision-making procedure or comitology procedure applicable to them prior to the entry into force of the Treaty of Lisbon”.
c)
Draft Common Understanding

There is no legal requirement to adopt a horizontal act setting out detailed rules on delegated acts, given the Treaty's directly applicable provisions; therefore the conditions must be set out in each basic act. However, the Commission has sought to make sure that there is a clear understanding with the EP and Council to guide the provisions of these basic acts.  It therefore conducted extensive bilateral and trilateral negotiations before adopting the 9 December communication on delegated acts. This approach is also supported in the Szájer report and the EP resolution, the latter providing that “certain practical arrangements could be better coordinated in a Common Understanding between the institutions, which may take the form of an inter-institutional agreement”.

After the adoption of the resolution, the EP's JURI secretariat presented a draft Common Understanding (CU) that was discussed in an informal manner. Based on the most recent version of 7 June 2010, the main points of the draft CU prepared by the EP services are as follows:

Aim: set out practical arrangements and agreed clarifications applicable to delegations of legislative power.

Consultations: in the preparation and drawing-up of delegated acts, the Commission should ensure an early and continuous transmission of information and relevant documents to the Parliament and to the Council, and carry out appropriate consultations, including at experts’ level.

Transmission of documents and computation of time periods: specific arrangements should be defined in order to prohibit the notification of delegated acts during specified recess periods (summer, winter and elections).

Duration of the delegation: definite or indefinite; when defined for a determined period, a tacit extension may be foreseen, but the legislator should be able to oppose such an extension.

Periods for objection: the period should not be less than 2+2 months. An “early approval” is foreseen if, before the expiry of the above period, the EP and the Council both inform the Commission that they will not object to the delegated act.

Urgency procedure: should be reserved only for exceptional cases, such as security and safety matters, the protection of health and safety or external relations, including humanitarian crises. The Commission services should forewarn the Council and Parliament as soon as possible of a delegated act being adopted under urgency procedure. If an act is objected by the legislator, the Commission should repeal it without delay.

Mutual exchange of information: when an institution initiates a procedure which could lead to the revocation of a delegation, it should inform the other institutions at the latest one month before taking the decision to revoke.

Standard clauses: the CU includes as annexes a list of standard clauses (models) to be used for delegated acts.

7.
Reply to these requests and outlook regarding the action that the Commission has taken or intends to take:
General remarks
The Commission welcomes any trilateral political agreement as long as it facilitates the loyal cooperation between the institutions. Such an agreement is necessary and helpful only if it consolidates solutions which are reasonable and acceptable by the three institutions. It cannot constitute an instrument whose overriding effect is simply to limit the margin of manoeuvre of the Commission. In particular, all possible future agreements regarding the applicable time-limits shall take into account not only the prerogatives of the legislator but also the efficiency of the system.

The institutions have already reached very valuable and effective compromises in some important legislative files. The negotiation of a possible “common understanding” should not be considered as an opportunity to restart the discussions from scratch.

Moreover, the Commission strongly opposes the establishment of a link between this future “common understanding” and the negotiation of the proposal for a Regulation on implementing acts. The contents of the “common understanding” cannot depend on the results of the negotiation of the Regulation on implementing acts, and vice versa.

Specific comments on major issues
On the duration of the delegation

The Commission insists that the duration should normally be unlimited (with the option of revocation as provided by Article 290 TFEU). If and when granting the delegation for a fixed period of time, it should normally be tacitly renewed. The Commission opposes the use of determined duration without a possibility of renewal, unless there are duly justified reasons for establishing a strict “sunset clause”.

On the transmission of documents and calculation of time periods

Regarding the transmission of documents, the Commission considers sufficient to undertake the transmission of “relevant documents” to the EP and to the Council. The Commission has already committed itself to transmit to the EP all documents sent to experts groups composed of the representatives of all the Member States, including experts groups which will be consulted by the Commission within the preparatory phase of delegated acts.

The Commission considers it to be in the interests of all the institutions to provide a clear definition of recess periods. Its objective is to ensure that time periods related to recess and election years are respected, but that they do not undermine the efficiency of the delegation of powers.

On the mechanisms of control (Resolution)

The Commission is of the view that there are only two possible mechanisms to control delegated acts, namely revocation and objection.

On the period for objection

The Commission considers that the system of 2 + 2 months should become a default rule, and not a “bare minimum”.

On the urgency procedure

The Commission agrees with having it limited to exceptional cases only.

The mechanism foreseen in the Commission's communication, and broadly agreed in the Organs Transplantation Directive, should be reflected in a future CU.

The provision in the draft CU to have a delegated act “repealed without delay” could raise legal difficulties which need to be carefully analysed.

On the alignment of the acquis

The Commission confirms its commitment to examine as soon as possible the legislative acts which were not adapted to the regulatory procedure with scrutiny before the entry into force of the Treaty of Lisbon, in order to assess if those instruments need to be adapted to the regime of delegated acts introduced by Article 290 TFEU.

As a final goal, a coherent system of delegated and implementing acts, fully consistent with the new Treaty, should be achieved through a progressive assessment of the nature and contents of measures currently subject to the regulatory procedure with scrutiny, in order to adapt them in due course to the regime of Article 290 TFEU.

On the standard clauses (CU)

The Commission has strong reservations on the annex of the draft CU, especially their formulation and the structure of the articles which should be based much closer on the models contained in the Commission's communication, as revised in the framework on the first agreements reached between the 3 institutions on recent legislative files (Pet Animals Directive and Organs Transplantation).
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