Follow-up to the European Parliament resolution on the Motor Vehicle Block Exemption Regulation, adopted by the Commission on 6 July 2010
1.
Resolution tabled pursuant to Rule 115(5) and 110(2) of the European Parliament’s Rules of Procedure by the Committee on Economic and Monetary Affairs (ECON)

2.
EP reference number: B7-0245/2010 / P7-TA(2010)0151

3.
Date of adoption of the resolution: 6 May 2010

4.
Subject: Motor vehicle Block Exemption Regulation
5.
Brief analysis/assessment of the resolution and requests made in it / Response to requests and overview of action taken, or intended to be taken, by the Commission:

The Parliament's Resolution emphasised the importance of the aftermarkets, and made a number of requests as concerns the sale of new cars.

Request to monitor the markets and to redress future competition problems

The Parliament's resolution calls on the Commission to monitor the operation of the new legal framework for the automotive sector on a regular basis. In particular, the Parliament invites the Commission to reassess competition on the motor vehicle sales market before May 2013, and to take appropriate measures, should it appear that the competitive conditions have significantly worsened.

The Commission is committed to monitor the automotive markets on a regular basis and to take the necessary steps in case such market monitoring would reveal in the future any serious competition shortcomings. In particular, the Commission has added a new article (Article 6 of Regulation 461/2010), enabling the Commission to declare by regulation that, where parallel networks of similar vertical restraints cover more than 50% of a relevant market, the block exemption will not apply to vertical agreements containing such restraints (e.g. single branding-obligations).

Request to maintain the current rules on multi-branding

The Parliament requests to maintain the current rules on multi-branding allowing car dealers to sell up to three brands of competing manufacturers in the same showroom.

In response to the Parliament's concerns, the Commission has strengthened the section of the Guidelines dealing with multi-brand vehicle sales, in particular as regards the implications of the new rules coming into force in 2013 for existing multi-brand dealers. Specifically, text has been added stating that, in order to be block exempted, following the decision of a dealer to take on an additional brand, sufficient time must be allowed before single branding may be re-imposed. This period must be sufficient to allow the dealer to amortise investments specific to the additional brand. In addition, text has been added to explain how the General Vertical Block Exemption will be applied where single branding obligations are imposed as part of a boycotting strategy to foreclose weaker brands and new entrants from the market.

As a result, the revised draft block exemption and Guidelines should give carmakers sufficient flexibility to organise networks within which both mono-brand and multi-brand dealers co-exist, in that they implicitly acknowledge the specific role that each has to play. By promoting the unique character of a single brand, mono-brand dealers stimulate inter-brand competition and encourage alignment between dealers' and carmakers' investment interests. On the other hand, multi-branding is an obvious business model for dealer groups, and also makes economic sense in sparsely-populated areas where mono-brand sales would not generate sufficient revenues.

On a more general note, the new legal framework provides the necessary safeguards (including the withdrawal of the block exemption) to avert any possible foreclosure risk that could rise in the future.

Request to ensure the contractual protection of distributors

The Parliament raises the issue of the commercial imbalance of power between dealers and their suppliers. In particular, it feels that a patchwork of divergent national legislation will not achieve this aim, and it calls on the Commission to revisit the Directive 86/653/EEC relating to the coordination of the laws of the Member States on self-employed commercial agents ("Commercial Agents Directive"), by extending its scope of application to include all distribution agreements.
The Commission emphasised in its Communication in July 2009 that the existing provisions in Article 3 of the old Regulation relating to contractual protection have been ineffective and even counter-productive. Moreover, it does not seem possible to include such provisions in a competition instrument, since that the borderline between EU competition law and national law was clearly defined during the negotiations that led to the adoption of Regulation (EC) n° 1/2003. This means that the Commission should refrain from adopting competition rules that impinge on areas normally regulated by national contract or commercial laws.

However, the concerns of the Parliament relating to the imbalances of commercial power between vehicle manufacturers have duly been taken into account and the text of the Guidelines has been strengthened by making it plain that the use of any Code of Conduct that includes a minimum set of provisions, such as rules relating to the protection of the dealers' brand specific investment, is a means of achieving transparency in contractual relations that may make the supplier less open to accusations that it has placed pressure on distributors or repairers to act anti-competitively.

Concern that proposed guidelines relating to independent operator's access to technical information are insufficient

The Parliament expresses its concerns that the Commission's proposed guidelines are insufficiently precise to ensure technical information is made available to independent dealers in the same comprehensive format as provided for in the Euro 5/6 Regulation (EC) No 715/2007 and asked the Commission to update the definition of technical information.

The Commission's experience has shown that the presence of a hardcore restriction in the old legal framework did not deter car manufacturers from withholding technical information. For that reason the Commission had to adopt four decisions in autumn 2007 which required car manufacturers to make their technical information available to all independent repairers. The old Regulation, which combines a broad exemption with a hardcore restriction and an exception (recital 26) for particular sensitive information made enforcement difficult.

The Commission lowered therefore the market share thresholds for exemption of qualitative selective agreements from the current 100% to 30% as in the general block exemption on vertical restraints. Given that car manufacturers' authorised repair networks have usually a higher market than 30% on the aftermarket, the vast majority of repair agreements will not be covered by the block exemption in any event, making the current hardcore restriction redundant. This will make it easier to deal directly with failures to release technical information as well as other practices liable to foreclose independent repairers.

Moreover, the Commission has introduced a cross-reference in the Guidelines relating to the provisions of Regulation 715 and any subsequent updates in order to clarify how it intends to enforce Article 101 in respect of the pre-2009 car park.
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