Follow-up to the European Parliament resolution on the Recommendation from the Commission to the Council to authorise the opening of negotiations for an agreement between the European Union and the United States of America to make available to the United States Treasury Department financial messaging data to prevent and combat terrorism and terrorist financing, adopted by the Commission on 6 July 2010
1.
Political Groups which tabled the resolution pursuant to Rule 110(2) of the European Parliament’s Rules of Procedure: ALDE, S&D, EPP, ECR

2.
EP reference number: B7-0243/2010/rév2 / P7_TA-PROV(2010)0143

3.
Date of adoption of the resolution: 5 May 2010

4.
Subject:

Recommendation from the Commission to the Council to authorise the opening of negotiations for an agreement between the European Union and the United States of America to make available to the United States Treasury Department financial messaging data to prevent and combat terrorism and terrorist financing

5.
Background of the resolution:

The purpose of the Agreement is to make available to the United States Treasury Department financial messaging data stored in the EU for the purposes of the Terrorist Finance Tracking Program (TFTP). Since SWIFT's new systems architecture became operational on 1 January 2010, a significant volume of the data which were previously received by the US Treasury Department under the TFTP, have no longer been available, undermining the benefits of the TFTP not least for the European Union. The Interim Agreement that intended to allow the flow of information between January and the new TFTP long term agreement was refused by the European Parliament in February. Since then, no data have been transferred to the US Treasury Department for the purposes of the TFTP. This new Agreement is therefore necessary to enable the functioning of the TFTP without the limitations derived from the SWIFT's new systems architecture and ensure that the TFTP can produce EU - and wider global – security benefits.

On 5 May 2010, the European Parliament adopted a resolution on the Recommendation from the Commission to the Council to authorise the opening of the negotiations for an agreement between European Union and the United States of America to make available to the United States Treasury Department financial messaging data to prevent and combat terrorism and terrorism financing. The Justice and Home Affairs Council of 11 May 2010 adopted a Decision authorising the Commission to open negotiations on behalf of the European Union for an agreement between the European Union and the United States of America to make available to the United States Treasury Department financial messaging data to prevent and combat terrorism and terrorism financing.

6.
Brief analysis/assessment of the resolution and requests made in it:

The European Parliament has consistently expressed its views in previous resolutions, and most recently on 5 May (B7-0243/2010) on the negotiation mandate, outlining a number of improvements that the new Agreement should include, notably:

· that a twin-track approach can be accepted, if strict safeguards are included in the envisaged EU-US agreement, and, that in the longer term a durable, legally sound European solution to the issue of the extraction of requested data on European soil be envisaged;

· that a judicial public authority should be designated in the EU with the responsibility to receive requests from the United States Treasury Department;

· that the agreement should also provide for evaluations and safeguard reviews by the Commission at set times during its implementation;

· that the specific rights of European and US citizens (e.g. access, rectification, deletion, compensation and redress) are put in place on a non-discriminatory basis, regardless of the nationality of any person whose data are processed pursuant to it.

7.
Reply to these requests and outlook regarding the action that the Commission has taken or intends to take:

The Commission has ensured that the new Agreement contains substantial improvements, following the Parliament's resolution of 5 May and the Council Mandate of 11 May.

The Agreement has, inter alia, ensured the following improvements:

· Access to and extraction of data on US soil by US agencies will be monitored and when required blocked by a European official (Art. 12(1)). This procedure will prevent the possibility of data mining and economic espionage.

· The procedure regarding judicial redress for European citizens is regulated in greater detail (Art. 18).

· The right to rectification, erasure, or blocking is more comprehensive (Art. 16).

· The regulation on transparency of the US TFTP has become more detailed (Art. 14).

· The procedure regarding onward data transfers to third countries is regulated more precisely (Art. 7).

· The scope for fighting terrorism is defined and clarified as requested by the Parliament (Art. 2).

· Europol shall verify whether the US request for financial data meets the requirements of the Agreement as well as whether it is tailored as narrowly as possible, before the Data Provider is authorized to transfer the data (Art. 4).

· If financial data which was not requested is transmitted (e.g. for technical reasons), the US Treasury Department is obliged to delete such data (Art. 6).

· SEPA (Single Euro Payments Area) data are excluded from the transfers.

In addition to the improvements within the Agreement, Council and Commission have made the legally binding commitment to set up the legal and technical framework allowing for the extraction of data on EU soil. This commitment could in the mid-term allow the termination of bulk data transfers to the US authorities. The establishment of a European extraction system represents a very important improvement, as the continued transfer of data in bulk is a departure from the principles underpinning EU legislation and practice. In particular, the Council Decision on the signature of the agreement envisages three steps, following European Parliament requests:

· Step 1: The Commission will present a proposal for the legal and technical framework after one year.

· Step 2: Progress report by the Commission on the EU extraction system after three years.
· Step 3: Consideration of the no renewal of the Agreement after 5 years, if the EU extraction system is not set up.
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