Follow-up to the European Parliament resolution on new developments in public procurement, adopted by the Commission on 6 July 2010
1.
Rapporteur: Heide RÜHLE (Greens/EFA/DE)
2.
EP reference number: A7-0151/2010 / P7-TA(2010)0173

3.
Date of adoption of the resolution: 18 May 2010

4.
Subject: New developments in public procurement

5.
Competent Parliamentary Committee: Internal Market and Consumer Protection (IMCO)

6.
Brief analysis of the resolution and requests made in it:

The resolution takes stock of certain recent developments in the area of public procurement.

Generally speaking, the Committee expresses regret in this resolution about the fact that public procurement regulation is much too complex and cumbersome. It is also rather sceptical about the possible revision of existing directives.

Possible legislation on concessions is regarded as "unnecessary as long as it is not geared to an identifiable improvement in the functioning of the internal market". Also stressed is the importance of public procurement for climate and environmental protection and for the promotion of innovation and social inclusion.

In the conclusions, the Commission is asked in particular to:

· conduct an ex-post evaluation of the public procurement directives and, in particular, an asssessment of the impact of these directives on micro, small and medium-sized enterprises;

· simplify public procurement procedures in order to relieve both local governments and companies of excessive constraints;

· reduce the plethora of soft law initiatives by bringing all initiatives under the coordination of DG MARKT and by creating a single website to improve the transparency and user-friendliness of these documents;

· encourage the authorities to include social and environmental criteria in public procurement procedures, together with considerations relating to innovation, fair trade and sustainable development;

· make information about the legal implications of recent Court of Justice judgments on public-public cooperation widely available;

· provide evidence, prior to any legislative proposal on concessions, of the need to remove any distortions of the single market and take into account the differences between Member States in legal culture and practice in this domain;

· consider laying down targeted, proportional restrictions on access to parts of the EU's procurement markets for those trading partners which benefit from the openness of the EU market but have not shown the intention of opening up their own markets to EU companies, in order to encourage our partners to offer reciprocal and proportional market access arrangements to European companies.

7.
Reply to these requests and outlook regarding the action that the Commission has taken or intends to take:

The Commission welcomes the resolution on new developments in public procurement. The suggestions and requests addressed to the Commission correspond largely to our own ideas and perceptions. The projects currently being implemented specifically meet Parliament's requests.
1. As regards the coherence of soft law initiatives, an interpretative communication is currently being produced to explain how to use public procurement to support Europe 2020 objectives while complying with the European rules in force. This communication will set out a global, coherent strategy crosscutting all policies, in particular those on the environment, innovation and social integration. Adoption of the communication is scheduled for the end of September 2010, as stated in the Commission's work programme for 2010.

2. As for the social criteria, a Guide has already been produced to explain how to take social considerations into account in public procurement.

3. The question of the complexity of rules and administrative burdens will be looked at during the evaluation of the impact of the legislative framework, which has just started. This evaluation will include an analysis of the actual application and impact of European public procurement law, the aim being to decide whether the rules in force are still adequate given economic and political developments. The use of public purchases to promote other policies will also be examined, together with access to public procurement by small and medium-sized enterprises, in order to find out what leeway exists to ensure that more account is taken of these aspects. This initiative therefore fully meets Parliament's request to carry out an ex-post evaluation of the public procurement directives.  The results of the evaluation will be published in mid-2011. They might be used as a basis for a discussion on potential adjustments to public procurement policy, in particular a simplification of procurement rules.

4. As regards public-public cooperation, the Commission considers, like Parliament, that it has become necessary to clarify the conditions under which European public procurement law applies to cooperation beween authorities. The Commission staff are currently analysing recent, evolving Court of Justice case-law to obtain an overall, up-to-date view of the various forms of public-public cooperation which do not come within the scope of European public procurement law. Without prejudging what the Commission might decide in this respect, an exchange of views has been started with Member States concerning the type of clarification that would be appropriate at European level.

5. The Commission understands that it is necessary to demonstrate the need to legislate in relation to concessions. The purpose of the impact assessment, which will be completed in 2010 and which is a precondition for any legislative initiative to be taken, is to check whether the current situation is actually causing distortions on the internal market and to determine what type of initiative would be most appropriate to remedy this. During the assessment, the Commission will naturally take account of the differences between Member States in terms of current legal environment and practice. To this end, the Commission is in the process of consulting all interested parties, including national governments. If it transpires that the current framework is insufficient for awarding concessions and can constitute an obstacle to the economic expansion of a large number of European undertakings, and to access by users of general interest services to new, better quality services, it might be necessary to remedy this by guaranteeing the transparency, legal certainty and clarity of the rules applicable.

6.
As for reciprocity in international public procurement, the Commission has embarked on discussions on possible ways of restoring a balance to the situation involving certain non-EU countries and strengthening the EU's negotiating position.
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