Follow up to the European Parliament resolution on Derivatives markets: future policy actions, adopted by the Commission on 21 September 2010
1.
Rapporteur: Werner LANGEN (EPP/DE)

2.
EP reference number: A7-0187/2010 / P7-TA-PROV(2010)0206
3.
Date of adoption of the resolution: 15 June 2010

4.
Subject: derivatives markets: future policy actions

5.
Competent Parliamentary Committee: Committee on Economic and Monetary Affairs (ECON)

6.
Brief analysis/assessment of the resolution and requests made in it:
The Resolution follows the Commission Communication "Ensuring efficient, safe and sound derivatives markets: future policy action" of 20 October 2009
 and strongly supports the measures announced by the European Commission.

Market Infrastructures - Main areas of attention/divergence:
a. Ownership requirements for Central Counterparties (CCPs): the Resolution calls for a limitation of ownership by the users of CCPs to prevent conflicts of interest. This follows a debate between user-owned and exchanged-owned infrastructures that already occurred in the US where a similar provision was rejected. The Commission believes that such a restriction is not consistent with the Treaty and that there are better ways (such as sound governance arrangements) to address conflicts of interest.

b. Location requirement for CCPs and trade repositories (TRs): the Resolution calls for CCPs and TRs to be located in the EU and for contracts between European counterparties or written on European entities to be cleared by a European CCP. As for the location requirement for TRs, the Commission has envisaged some options in the consultation paper but has not taken a final position yet. For CCPs in third countries the Commission envisages a recognition process based on equivalence, as this is the only way to maintain the global nature of OTC derivatives markets and to ensure comparable lists of contracts subject to the clearing obligation between the EU and third countries.

c. Supervision and authorisation of CCPs: the Resolution calls for authorisation and supervision of CCPs to be exercised by ESMA. A significant number of Member States oppose this. The Commission has not yet taken a position on the division of institutional responsibilities.

MiFID and MAD review:
The Resolution calls for more transparency on pre-trade transactions for all instruments that qualify for the extensive use of organised trading venues as well as for increased post-trade transparency through reporting of all transactions to repositories, to the benefit of both regulators and investors. Further, it supports the objective that as many eligible derivative products as possible should be traded on organised markets and calls for provision of incentives that encourage the trading of eligible derivative products on trading venues regulated by MiFID, i.e. on regulated markets and multilateral trading facilities (MTFs). Specifically however, it states that financial derivatives that concern public finances in the EU (including sovereign debt of Members States and local administration balance sheets) must be standardised and traded on exchange or other regulated trading platforms in order to promote transparency of derivatives markets for the public.

The Resolution also asks the Commission to develop measures to ensure that regulators are able to set position limits to counter disproportionate price movements and speculative bubbles, as well as to investigate the use of position limits as a dynamic tool to combat market manipulation, most particularly at the point when a contract is approaching expiry. It also requests the Commission to consider rules relating to the banning of purely speculative trading in commodities and agricultural products, and the imposition of strict position limits especially with regard to their possible impact on the price of essential food commodities in developing countries and greenhouse gas emission allowances.

The Resolution also calls for ESMA and the competent authorities to be given the competence effectively to tackle dysfunctions in derivatives markets, e.g. by temporarily banning naked short selling of CDS or by requiring physical settlement of derivatives and by setting position limits in order to avoid undue concentration of dealers on some market segments.

7.
Response to requests and overview of action taken, or intended to be taken, by the Commission:

The Commission welcomes the support of the Parliament on the measures it announces. Although in a few instances it foresees a different approach from the one suggested by the Parliament, it believes that the common objective of reducing systemic risk will help to find the best solution for the market.

Regulation on Derivatives and Market Infrastructures:
The Commission expects to adopt a Regulation on OTC Derivatives and Market infrastructures in September, which will include most of the policies referred by the Parliament in its Resolution. Other legislative measures are expected later in the year or at the beginning of next year, as announced in the Commission Communications of October 2009 and June 2010 "Regulating financial services for sustainable growth".

The review of MiFID will cover:

Transparency of trading, both pre-trade and post-trade

The Commission plans to consult on a broader basis than that proposed by Parliament, namely whether there is scope to improve pre-trade transparency beyond instruments traded on organised venues, and to improve post-trade transparency at a more granular level than that offered by trade repositories.

Trading on organised venues

The Commission will consult both on incentives for encouraging trading to move to organised venues and on other possible regulatory means, including a process involving regulators determining whether certain contracts (e.g. sovereign credit default swaps) should be mandated to trade exclusively on organised venues.

Position limits

The Commission will consult on the principles (e.g. guarding against speculative bubbles, market manipulation, and excessive concentration as mentioned in the Parliament Resolution) and procedures that should underpin any system of position limits or other means of managing positions, starting with commodity derivatives, which would apply across the EU.

Powers to tackle market dysfunctions

The legislative proposal on short selling will increase the transparency on short selling activities both towards the regulators and market participants. This increased transparency will not only impact equities and bonds but also derivatives instruments linked to them. In addition, it will provide national regulators with emergency powers to restrict trading in case of market dysfunctions in various financial instruments including sovereign CDS.
-----------
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