Follow up to the European Parliament resolution on Better Lawmaking – 15th annual report from the Commission pursuant to Article 9 of the Protocol on the Application of the principles of subsidiary and proportionality, adopted by the Commission on 23 November 2010
1.
Rapporteur: Lidia Joanna GERINGER DE OEDENBERG (S&D/PL)

2.
EP reference number: A7-0215/2010 / P7_TA(2010)0311

3.
Date of adoption of the resolution: 9 September 2010

4.   Background of the resolution: the resolution follows an own-initiative report in response to the 15th and 16th Commission’s reports ‘Better Lawmaking
. It should be recalled that the European Parliament adopted in 2006 a resolution on the 12th annual report (2004) on Better Lawmaking
.

5.
Competent Parliamentary Committee: Committee on Legal Affairs (JURI)

6.
Brief analysis/assessment of the resolution and requests made in it:
The resolution has four main sections: 1) basic comments; 2) impact assessment; 3) reducing burdens and 4) institutional and procedural comments.

In the first section of comments, the EP takes note of the Commission’s involvement in the process of better regulation and at the same time notes that the programme remains unknown to a wider audience and invites the Commission to promote it more effectively. The EP recognises the joint responsibility of all institutions and Member States for better regulation, the participation of the EESC and the CoR, and considers necessary a revision of the IIA on better lawmaking to take into account the new elements addressed in the Framework Agreement.

In the section on impact assessment the EP: calls for the development of mechanisms to guarantee the independence and credibility of the analyses carried out (§13); recognises the need for a revision of the Inter-institutional joint approach to impact assessments (§16); emphasises the need to examine the social effects of legislative proposals (§18); calls for an extension of the eight-week period for consultations (§20); calls for scrutiny of the conduct of impact assessments by an independent body, which should be accountable to Parliament (§21); calls on the Commission to carry out systematically ex-post assessments on adopted legislation (§26).

In the section on reducing administrative burdens the following elements are worth highlighting: the EP encourages the Commission to consider alternative methods of measuring administrative burdens, such as consultations with interested parties (§31); the EP urges the Commission to continue to implement sectoral plan measures to reduce administrative burden (§35); it calls for an extension of the High Level Group of Independent Stakeholders on Administrative Burdens mandate to 2013 and believes that the composition of the group should be expanded to include more experts representing civil society and experts from other Member States (§36); it encourages the Commission to extend the Action Programme for Reducing Administrative Burdens in the EU to new priority areas and other legislative acts, on the basis of the consultation of all affected stakeholders, including social partners, and ex post assessment of existing legislation; calls on the Commission to continue this Action programme beyond 2012 (§40).

In the last section on institutional and procedural comments the EP calls on the Commission to report on the codification programme (§42) and in relation to the "European Citizen initiative", it calls the Commission to define not only its time limit for examining an officially submitted initiative, but also the time limit for it to bring forward a legislative proposal in the event of the initiative being admissible (§51). It should be recalled that as in previous resolutions, the EP expresses concerns on the use of soft law instruments and in particular it warns against abandoning necessary legislation that supports self-regulation, co-regulation or any non-legislative measures (§46) and recalls that soft law should be applied with the greatest of care, without damaging legal certainty and clarity of existing legislation, and after consultation of the Parliament as underlined in the revised Framework Agreement (§47).
7.
Response to requests and overview of action taken, or intended to be taken by the Commission:
The Commission welcomes the Parliament’s Resolution as a contribution to the smart regulation agenda. The Resolution recognises the progress made by the Commission for better regulation and calls for a number of improvements; the Commission's position on the Parliament’s observations/recommendations is the following:

· Notes the Commission’s commitment to this process, as reflected in a series of documents (…) as well as in its ongoing activities; notes, at the same time, that the programme remains unknown to a wider audience and calls on the Commission to promote it more effectively (point 5);

The Commission agrees and the Communication on Smart Regulation adopted on 8th October is an important step in highlighting what the Commission plans to do in this area over the next five years. Smart Regulation is a joint responsibility, however, and the other institutions as well as Member States have an important role to play in presenting and recalling the benefits of better regulation for citizens and business and what has already been achieved. The Commission recalls that the European Court of Auditors published a special report
 on the Commission's impact assessment system on 28 September. It recognises the significant progress made by the Commission in recent years. The report confirms that the system is of real value to EU decision-makers, is effective in raising the quality of proposals and represents international best practice in terms of transparency and its integrated approach. The audit is a valuable complement to the Commission's Communication, and they should help the EU institutions and the Member States to make further progress with this shared agenda.

· Underlines the Commission’s basic responsibility to carry out impact assessments; calls for the development of mechanisms to guarantee the independence and credibility of the analyses carried out (point 13);

The Commission ensures that the process of impact assessment is fully transparent and independent and has put in place a rigorous quality control system (see point 21 for more on the independent body to oversee the quality of the Commission's impact assessment accountable to the EP). The audit of the European Court of Auditors published on 28 September shows that the Commission has the right structures in place to deliver on its smart regulation agenda and that the independent quality control body that the Commission put in place has been recognised as rising the quality of the analysis.

· (…) invites the Commission to provide systematically a two-to-four-page summary of its impact assessment to Parliament and the Council, together with the full impact assessment, when submitting the legislative proposal (point 14);

The Commission already provides an executive summary of the impact assessment in all languages up to ten pages.  It contains the most important elements of the analysis, hence further enabling the work of the Parliament and the Council.

· Stresses, in particular, the need to examine the social effects of legislative proposals, including their impact on the European labour market and living standards; underlines once again the necessity to examine carefully the impact of legislation on businesses (point 18);

As announced by President Barroso in his Political Guidelines and recalled to the EP plenary session of February 2010, the Commission is committed to reinforcing the analysis of social impacts of Commission's proposals as part of its integrated approach. This commitment has been confirmed in the new "smart regulation" communication.  In particular, the Commission has produced new Guidance for Assessing Social Impacts. In addition, the DG's with the relevant expertise will provide a help desk function actively helping services to use this guidance. A mechanism has been put in place to help to ensure that sectoral social dialogue committees are consulted if it is expected that there will be social consequences in a specific sector.
· Suggests that the Commission should carry out an impact assessment on all proposals to reduce administrative burdens, thereby allowing any side effects of such proposals to be examined (point 19);

The Commission is committed to ensuring that all new key legislative proposals are accompanied by an Impact Assessment which will include an analysis of the expected administrative burdens for the policy option retained by the Commission in its proposal when this issue is relevant. When these costs are likely to be significant, it will also aim to provide monetary estimates. The Impact Assessment Board pays particular attention to the administrative burden issue and this is reflected in its opinions whenever necessary.

· Points out that, for an impact assessment to be objective, the Commission must systematically consult all interested parties, including small and medium-sized enterprises; recognises the need to ensure that interested parties are better informed of the possibility of taking part in consultations and calls for the extension of the eight-week consultation period; calls on the Commission to draw up and publish a clear list of the impact assessments planned for the year ahead, in order to allow interested parties to prepare for them (point 20);
Consulting interested parties is an essential part of policy making and is fully integrated into the impact assessment process. When the Commission consulted stakeholders in 2008 on the revision of the Impact Assessment Guidelines, the quality of our public consultations was frequently raised and the revised Guidelines therefore strengthen the provisions on consultations. Following the result of the consultation launched in April 2010 in view of the preparation of the new smart regulation agenda and to echo similar concerns expressed by the Council and Member States, the Commission decided to lengthen the period of its public consultations from 8 to 12 weeks and carry out an evaluation of its consultation policy.

In relation to the publicity of planned impact assessment work, it should be noted that an important step has been taken towards a greater transparency with the publication of "roadmaps" for all initiatives with significant impacts, outlining what analysis has already being done and what is planned
. Roadmaps are therefore publicly available at an early stage of the policy development process and regularly updated.

· Believes that objective impact assessments are an extremely important tool for assessing Commission proposals and calls, therefore, for scrutiny of the conduct of impact assessments by an independent body, which should however be accountable to Parliament (point 21);
To ensure rigorous quality control of its impact assessments, President Barroso established the Impact Assessment Board (IAB) in November 2006. The IAB, composed of (5) high level officials, acts independently of the policy making departments and reports directly to the President of the Commission. The mission of the Board is to offer early advice and quality control on the Commission’s impact assessments.

The Board examines all impact assessments prepared by the Commission services before the Commission adopts the related proposal and issues opinions on the quality of the assessments
. These opinions are part of the internal decision-making process and are made public once the College adopts the proposal. Since it was created, the Board produced over 400 opinions
. Its independence is demonstrated by the nature of its comments, and by the fact that in around one third of cases it asks services to redo the analysis because it is not sufficient.
The Commission recalls that the European Court of Auditors has confirmed that the Commission's impact assessment system has been effective in supporting decision-making within the EU institutions, and in particular that the Impact Assessment Board is raising the quality of analysis supporting the College in its political decisions.

In conclusion, the Impact Assessment Board, combined with the extensive processes of consultation with stakeholders, ensures that the Commission is tabling objective impact assessments to underpin its policy processes. It provides an integrated quality control function which is having a significant impact on the way the Commission develops its policies and is driving a cultural change within the institution. It is, however, part of the Commission's internal decision-making procedures and it would therefore not be appropriate for it to be accountable to Parliament. It is the Commission itself which is accountable to Parliament and Council when presenting its proposals and the analysis which underpins them. In this context, the ongoing discussions in the European Parliament on guaranteeing independent impact assessments and how to update the analysis during the legislative process could eventually explore how the European Parliament could have its own processes.
· (…) welcomes the opinion of the Impact Assessment Board on the general improvement in their quality; (…) calls for an increase in staff available … (point 22);
The Commission takes note of the suggestions made. As the Board recalled in its 2009 Report, it is supported in its work by a secretariat provided by the Secretariat-General of the Commission. Members also receive support from their alternates and from staff within their own services. In its recommendations, the IAB does not foresee any need to increase the staff, its proper functioning being ensured in the current circumstances. The Commission considers that this light, un-bureaucratic structure is a key strength of its system.

· Calls on the Commission to clarify the ‘smart regulation’ agenda outlined in President Barroso’s political guidelines, in particular with reference to stepping up efforts regarding ex-post assessments, and also to include on that agenda quantitative indicators, particularly those connected with the intention to reduce bureaucratic burdens (point 25);
The Communication on Smart Regulation adopted on 8 October
 presents the Commission's approach for next five years and fully clarifies the Smart Regulation Agenda outlined in the President's Political Guidelines. The Communication has three key messages: first, smart regulation must be about the whole policy cycle, from the design of a piece of legislation, to implementation, enforcement, evaluation and revision, the consideration of administrative burdens will be streamlined at all these stages; second it must remain a shared responsibility of the European institutions and of Member States; and third the voice of stakeholders in the policy making process should be strengthened further. For each of these areas it identifies a number of future activities.

· Calls on the Commission systematically to carry out ex-post assessments of adopted legislation in order, among other things, to verify insofar as possible the accuracy of the relevant impact assessments (point 26);
This is confirmed as a priority for the Commission in the Communication on Smart Regulation. Stepping up the effort on evaluation of regulatory measures is the next step in ensuring that the principles of smart regulation become an integral part of the policy cycle. During the previous Commission term, the Commission strengthened the preparation of proposals through the impact assessment process. The main purpose of ex post evaluation is to assess how far the adopted legislation produces the intended results. This will allow the Commission to revise and correct existing regulatory measures where they fail to work as expected. The Commission will build on its experience (e.g. the evaluations of the common agricultural, fisheries and structural policies) and complement evaluation of individual pieces of legislation with more comprehensive policy evaluations. These “fitness checks” will assess if the regulatory framework for a policy area is fit for purpose and, if not, what should be changed. In concrete terms, the Commission will ensure that all significant proposals for new or revised legislation are in principle based on an evaluation of what is already in place; will provide transparency by presenting planned evaluations of legislation on a specific website; will carry out the four “fitness checks” launched in 2010 for areas in environment, transport, employment/social policy and industrial policy and extend the approach to other policy areas in 2011 on the basis of these experiences.

· Notes that the baseline programme for the measurement of administrative burdens has proved to be a useful but costly method; encourages the Commission to consider alternative methods of measuring administrative burdens, such as consultation with interested parties, which would allow the prompt removal of burdens in specific cases (point 31);

The Commission agrees with the Parliament that the involvement of stakeholders is key to the reduction of administrative burdens and the success of the smart regulation agenda at large. In fact, to conduct its measurements, the Commission uses the so-called “EU Standard Cost Model”, which primarily relies on the information provided by stakeholders through interviews. In parallel, the Commission has established numerous channels to allow stakeholders to submit specific suggestions on how to further cut red tape and related irritants (events in numerous Member States, online consultation, High Level Group of Independent Stakeholders) and continues to welcome their input.

· Emphasises that the Standard Cost Model for the measurement of administrative burdens has not been independently evaluated (point 32);

The ‘EU Standard Cost Model’ used for the measurement of administrative burdens was developed following an independent study conducted by WiFo and CEPS in 2006
. It is based on internationally agreed principles and is inspired by different variants of the Standard Cost Model currently used in a number of Member States.

· Notes, at the same time, the relatively small number (148 in 2008) of suggestions posted online on the dedicated website; considers that the Commission should publicise the fact that those affected may draw attention to excessive administrative costs resulting from European or national law (point 33);

The Commission agrees with the Parliament that stakeholders should be aware that they have an opportunity to make suggestions on how to reduce administrative burdens. The online consultation created when the Action Programme was launched in 2007 was advertised in various ways, e.g. through numerous events organised at national and European level and specific letters addressed to various stakeholder organisations (business associations, NGOs). In addition, the Commission services underline that they have received (and continues to receive) numerous contributions through other channels. For example, the High Level Group of Independent Stakeholders organised an Award for the Best Idea for Red Tape Reduction in 2009 which was widely advertised in the press. Stakeholder organisations also regularly submit ideas directly to the Commission outside the remits of the online consultation.

· Urges the Commission to continue to implement sectoral plan measures to reduce administrative burdens; undertakes to give prompt consideration to legislative proposals relating thereto (point 35);

The Commission has given priority to the reduction of administrative burden in 13 sectors and already tabled proposals representing 31 % of the total estimated burdens of EU origin, thus exceeding the agreed target of 25%. However, among those proposals, measures expected to generate €12 billion (10%) savings are still pending before the co-legislators. This applies, for example, to the proposal to allow Member States to exempt micro-enterprises from EU accounting rules approved by the European Parliament on 10 March 2010. More than 5 million micro-enterprises will benefit from its large saving potential (about €6.3 billion annually) if the co-legislators approve the Commission's initiative. The Commission therefore encourages the European Parliament and Council to quickly adopt pending proposals.

· Notes the positive contribution made by the High Level Group of Independent Stakeholders on Administrative Burdens to the programme to reduce those burdens that is being carried out by the Commission; emphasises, however, that the composition of the group should be better balanced, with the inclusion of more experts representing civil society and experts from other Member States; calls for the terms of reference of the group, thus expanded, to be extended to 2013 (point 36);

The Commission has recently extended the mandate of the Group until the end of 2012. The Group will advise the Commission on its Simplification Rolling Programme as well as on administrative burdens, and will prepare a report on best practice in Member States to implement EU legislation in the least burdensome way. The Commission will adjust the membership of the High Level Group when appropriate to reflect its broader work on simplification as well as administrative burden reduction.
· Encourages the Commission to extend the Action Programme for Reducing Administrative Burdens in the EU to new priority areas and other legislative acts, on the basis of consultation with all affected stakeholders, including the social partners, and the ex-post assessment of existing legislation; calls on the Commission to continue this Action Programme beyond 2012 (point 40);

The Commission's priority is to ensure that, together with Parliament, Council and the Member States, the 25% reduction of the existing programme is delivered by 2012. In parallel to this, the Commission will continue to attach priority to identifying areas where administrative burdens can be reduced, and it will do this on the basis of suggestions by Member States and stakeholders in autumn this year, and with the advice of the High Level Group of Independent Stakeholders on Administrative Burdens.
The Commission intends to mainstream the reduction of administrative burdens in such a way that it will be taken into account in all policies / legislative proposals. Stakeholder input will continue to feed this work.
· Calls on the Commission to proceed with the codification of legislative acts and to present the report scheduled for 2009 detailing the achievements of the codification programme as a whole; (point 42);

At the end of 2009 the Commission completed the project to codify Community law on the basis of the indicative codification programme which was re-launched in 2006. The achievements of the programme are described in an Information Note of the President
. With regard to further use of the process beyond the completion of the programme, as stated in the Information Note, codification of current legislation will continue as a normal part of the legislative activity of the Institutions.

· Stresses that the recasting technique should always be used when amending legislation; at the same time recognises and respects the Commission’s rights in the legislative process (point 43);

The Commission fully agrees that the recasting technique should be used, as a rule, when amending legislation according to the inter-institutional agreement on recasting, which should be respected by all three institutions. In this context the Commission has its concern on several occasions (cf. President Barroso letters addressed to President Buzek dated 8 October 2009, 12 May and 7 September 2010) about changes in the European Parliament's procedures for examining recast proposals. The Commission will continue discussions with the Parliament in order to overcome the difficulties encountered in the use of recast as a standard procedure to update and simplify existing legislation.

· Calls on the Commission to define not only its time limit for examining an officially submitted initiative, but also the time limit for it to bring forward a legislative proposal in the event of the initiative being admissible; (point 51);

The Commission does not consider it appropriate to establish a fixed time limit for the follow-up of all initiatives having received a positive response from the Commission, since the timeframe will vary considerably depending on the complexity of the issue and whether the Commission intends to carry out studies and consultations, etc. The time limit should therefore be decided on a case-by-case basis depending on the complexity of the issue. The Commission would indicate the timeframe in its communication on the initiative in question.

· Calls on the Commission, in the light of Parliament’s resolutions thus far on monitoring the application of Union law, to make full use of its rights under Articles 258 and 260 TFEU, in particular in connection with failure by Member States to notify measures transposing a directive; (point 53);

Up-dated explanations of the policy and actions of the Commission under Articles 258 and 260 TFEU are to be found in its Annual Report on monitoring the application of EU law (2009) (COM(2010)538), adopted on 1 October and communicated to Parliament, and its forthcoming Communication on the application of Article 260.3 TFEU, planned to be adopted soon.
------------------
� 15th report on better lawmaking (2007) COM(2008)0586; 16th report on better lawmaking (2008) COM(2009)0504.


� Rapporteur was Bert Doorn (PPE-DE/NL), the resolution was adopted on 16 May 2006 (ref. A6-0082/2006 / P6_TA-PROV(2006)0203).


� "Impact Assessment in the EU institutions: do they support decision-making?" A Court of Auditors Special Report No 3 / 2010 of September 2010.


� Roadmaps also outline for planned Commission initiatives the problems to be addressed, subsidiarity issues, potential solutions and likely impacts.


� For more information about the Impact Assessment Board work see also the 2009 Report (SEC(2009)1728 final).


� Available at: http://ec.europa.eu/governance/impact/ia_carried_out/cia_2010_en.htm


� COM(2010)543 of 8 October 2010.


� � HYPERLINK "http://ec.europa.eu/enterprise/policies/better-regulation/files/pilot-study_en.pdf" �http://ec.europa.eu/enterprise/policies/better-regulation/files/pilot-study_en.pdf�


� See document SEC(2010)113) and annexes transmitted by the Director General of the Legal Service to the Directors General of the Legal services of the European Parliament and the Council in the framework of the inter-institutional Consultative Working Party on codification, established by the Inter-institutional Agreement.
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