Follow up to the European Parliament resolution on the implementation and review of Council Regulation (EC) No 44/2001on jurisdiction and the recognition and enforcement of judgments in civil and commercial matters, adopted by the Commission on 23 November 2010
1.
Rapporteur: Tadeusz  ZWIEFKA (EPP/PL)
2.
EP reference number: A7-0219/2010 / P7_TA(2010)0304

3.
Date of adoption of the resolution: 7 September 2010

4.
Subject: Upcoming revision of Regulation (EC) No 44/2001 on jurisdiction and the recognition and enforcement of judgments in civil and commercial matters

5.
Competent Parliamentary Committee: Committee on Legal Affairs (JURI)
6.
Background of the resolution: On 21 April 2009, the Commission adopted a report on the operation of Regulation (EC) No 44/2001, accompanied by a Green Paper setting out possible improvements to the Regulation.  Following this Report and Green Paper, EP organised two hearings on specific points raised by the Commission for review.  In the resolution adopted on 7 September, EP sets forth its preliminary ideas about the upcoming revision.

7.
Brief analysis/assessment of the resolution and requests made in it:

Comprehensive concept for private international law
EP encourages the Commission to engage in an exercise of "codification" of the various instruments which exist at Union level in the area of private international law.

Abolition of exequatur
EP supports the abolition of the remaining intermediate measures to recognise and enforce foreign judgments in the Union, subject to appropriate safeguards to protect the rights of the party against whom enforcement is sought.  Such safeguards should include, in particular, an exceptional procedure in the Member State of enforcement where the existing grounds of refusal may be invoked.  This procedure should be as far as possible harmonised.  Costs should also be reduced by way of standard forms obviating the need for translation of the full judgment.

Authentic instruments
EP opines that authentic instruments should not be directly enforceable without control of public policy in the Member State of enforcement.

Scope of the Regulation

EP does not support a partial abolition of the exclusion of arbitration from the scope.  EP rather thinks that the existing exclusion should be broadened, covering any proceedings where the validity of an arbitration agreement is raised, whether as an incidental or a preliminary question.  In addition, judgments ruling on the validity of an arbitration agreement which would not conform to the arbitration laws of another Member State should be refused recognition in the latter Member State.

Choice of court
EP supports action to improve the effectiveness of choice of court agreements, by allowing the court designated in the agreement to proceed even if another court is seized first.  EP further proposes to regulate the opposability of choice of court agreements vis-à-vis third parties.

Forum non conveniens
EP suggests to grant the courts a greater degree of discretion to handle situations of proceedings pending before the courts of different Member or third States.

Operation of the Regulation in the international legal order
EP opines that an international convention would be the best way forward on this matter, subject to action, however, on the reflexive effect of exclusive jurisdiction for rights in rem in immoveable property and choice of court.

Domicile
EP supports an autonomous European definition of domicile of natural persons, while the domicile of legal persons should rather be regulated in a specific instrument relating to company law.

Interest rates
EP opines that the enforcement of foreign interest rates should be ensured in the context of the Regulation.

Industrial property
EP opines that the problems raised in the Commission's report would best be dealt with in a Unified Patent Litigation System.

Contracts of employment
EP invites the Commission to consider whether greater legal certainty may not be useful in situations where employees do not carry out their work in a single Member State.

Rights of the personality
EP suggests to include a recital which would ensure that there is in all cases a sufficient, substantial or significant link between the dispute and the court seized.

Provisional measures
EP supports a clarification that measures aimed at obtaining information and evidence may be issued by the court where such information/evidence is to be found.  EP further opines that the jurisdiction to issue provisional measures should be clarified and that courts should take into account proceedings in other Member States.  EP does not support the idea that a court in one Member State could discharge, modify or adapt measures granted in another Member State.

Collective redress
EP thinks that special jurisdiction rules for collective actions are necessary.

Other questions
EP suggests that a special chamber should be set up in the ECJ to deal with questions of private international law.

8.
Reply to these requests and outlook regarding the action that the Commission has taken or intends to take:
Comprehensive concept for private international law
The Commission is aware of the need to engage in a consistency exercise after almost 10 years of development of private international law instruments at EU level. It is in the process of launching the necessary studies in this respect.

Abolition of exequatur
The Commission welcomes the support of the EP for the abolition of the remaining intermediate measures to recognise and enforce foreign judgments in the Union.  Appropriate safeguards will be foreseen and enforcement will be facilitated by way of a standard form.

Authentic instruments
The Commission points out that authentic instruments in civil and commercial matters are already directly enforceable pursuant to Regulation (EC) No 805/2004 creating a European enforcement order for uncontested claims.

Scope of the Regulation

The Commission is carefully looking into the question of the interface between the Regulation and arbitration, with the help of a group of experts in the field.  An extension of the current exclusion has raised several concerns so that a different solution may need to be found.  A refusal of recognition of a foreign judgment considered to be not in conformity with local arbitration laws would run counter to the objective of the abolition of exequatur and the prohibition of a revision on the substance of a foreign judgment.

Choice of court
During the public consultation, a general preference has been expressed for granting priority to the chosen court irrespective of whether or not it was seized first.  No substantive concerns have been expressed with respect to the specific question of the opposability of choice of court agreements vis-à-vis third parties.  However, a harmonised conflict rule for the validity of such agreements has been supported generally, in line with the 2005 Hague Choice of Court Convention.

Forum non conveniens
The Commission has taken note of the large support for the existing lis pendens rule between the courts of Member States, which may nevertheless be made more efficient.  With respect to proceedings ongoing in third States, the Commission agrees that more flexibility could be foreseen for the courts in the Union to take into account such proceedings.

Operation of the Regulation in the international legal order
The Commission has taken note that many stakeholders consider a multilateral framework the best way forward on this matter.  Reciprocity is indeed important, principally where the recognition and enforcement of judgments is concerned.  This does not prevent, however, from ensuring access to justice in the Union, in particular for weaker parties which should have the ability to benefit from Union law aimed at protecting them, and for companies who should benefit from equal market conditions also when doing business with trading partners in third States.

Domicile
If the Regulation's jurisdiction rules are extended to third State defendants, the problems relating to a non-uniform definition of domicile of natural persons will be reduced.  The Commission agrees that the domicile of legal persons requires a comprehensive analysis of private international law issues related to companies.

Interest rates
The application of foreign interest rates in enforcement proceedings may be improved by including the necessary information in the standard form for enforcement.

Industrial property
The Commission agrees that a Unified Patent Litigation System would constitute the best solution for the current deficiencies in patent litigation.

Contracts of employment
The situation described by the EP is currently subject to a request for a preliminary ruling before the ECJ (in the context of the Rome Convention).  The Commission will consider the ruling of the Court before engaging in any modifications.

Rights of the personality
The Commission is aware of the sensitive nature of judgments relating to the rights of the personality and will ensure that Member States will continue to be able to set the appropriate balance between the freedom of expression and information on the one hand and the right to private and family life on the other hand.  As to the jurisdiction question, it is currently subject of various requests for preliminary rulings before the ECJ and the Commission will consider the outcome of these cases before engaging in any modifications.

Provisional measures
The Commission welcomes the support for clarification from the EP and will submit the necessary proposals.  The Commission takes note of the concerns of the EP with respect to the idea that a court in one Member State could discharge, modify or adapt measures granted in another Member State, which conforms to the general trend in the public consultation.

Collective redress
In the light of the limited response in the public consultation on this matter, the Commission believes that it is premature to design specific jurisdiction rules for collective actions.

Other questions
The Commission notes the EP's suggestion for a special chamber in the ECJ to deal with questions of private international law.  This is, however, a matter for the internal organisation of the ECJ over which the Commission has no say.
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