Follow up to the European Parliament resolution on fair revenues for farmers: A better functioning food supply chain in Europe, adopted by the Commission on 23 November 2010
1.
Rapporteur: José BOVÉ (Greens/EFA/FR)

2.
EP reference number: A7-0225/2010 / P7_TA(2010)0302

3.
Date of adoption of the resolution: 7 September 2010

4.
Subject: Fair revenues for farmers: A better functioning food supply chain in Europe

5.
Competent Parliamentary Committee: Committee on Agriculture and Rural Development (AGRI)

6.
Brief analysis/assessment of the resolution and requests made in it:
General: The resolution welcomes the Commission Communication on "A better functioning food supply chain"
 but states that the measures suggested wouldn't be sufficient to deal with the problems at stake. The resolution puts a specific focus on the question of fair revenues for farmers and refers to the related objective in the Treaty.

Price transparency: The Commission should improve the food price monitoring tool. The resolution deplores the reluctance to carry out a study on the distribution of food price margins and calls for the creation of a European farm price and margins observatory. The high-level group on the food distribution chain should be made a permanent forum. The Commission should monitor in particular the processing industry and make a proposal for mandatory reporting of volumes and market shares by the top European traders, processors, wholesalers and retailers. The resolution requests an impact assessment on improving the legal framework for private quality and distributor labels. Price information should be supplied to consumers to increase transparency and an information campaign should be launched to explain the efforts of farmers and the industry in relation to the environment, food safety and animal welfare.

Competition: The resolution calls for robustly addressing dominant positions of market agents in the food supply chain and analysing the consequences of significant market penetration. A full sector inquiry along the food supply chain shall be initiated and a report providing data on competition issues should be submitted before the end of 2010. The Commission is urged to revise the criteria to assess anticompetitive behaviour. The Commission should establish a new relationship between competition rules and the CAP. The resolution underlines the need to prohibit selling agricultural products below purchasing price. Producer organisations should be strengthened within the framework of the single Common Market Organisation. Legislative diversification for products with a strong territorial basis should be provided and the diversity of food should be ensured.

Abuse of buyer power and contracting: The Commission should ensure that unfair practices such as late payments and alterations in contract should not be used to by-pass competition. Payment periods should be shortened to a maximum of 30 days for foodstuffs. In general, competition law focus on consumer welfare should be widened. In terms of abusive market practices the resolution invites to draw up a list of abusive practices as well as a list of companies who apply them. The impact of private labels and buying alliances on price formation should also be studied. The Commission should also examine the effect of contract farming imposed by buyers and make sure that vertical integration does not result in more abusive practices. Mandatory standard contracts (in some sectors) should be established. The Commission is invited to establish an EU wide food retail ombudsman to enforce codes of conduct, best practices and contracts. In terms of unfair contractual practices, the Commission should propose uniform rules and limit the use of listing and market entry fees. Large-scale communication campaign should be launched to raise awareness of farmers' rights and possibility of whistle blowing.
Speculation: The resolution calls for the creation of a global regulatory agency setting rules for commodity futures and options. Measures should be taken against extreme price volatility and to improve transparency on agricultural commodity derivative markets. The Commission should further strengthen the competences of the European commodity exchange authorities to prevent speculation.

Self-regulation: The resolution calls on the Council to encourage self-regulating initiatives like mutual funds to cope with economic risks as well as producers' and sectoral organisations and cooperatives to strengthen farmers' bargaining power. Common codes of conduct should be applied by MS including complaint mechanisms and penalties for unfair practices. An EU-wide mechanism to monitor relations between dominant retailers and their supplier should be established.

Sustainable food systems, food quality: The resolution invites the Commission to support farmer-managed and short food chains as well as on farm processing and farmers' markets (and reviewing hygiene standards and red tape in these cases) also to limit the environmental impact of food transportation. The Commission should not harm food self-supply in developing countries. Quality production should be clearly regulated. Imported products should respond to the EU manufacturing standards. EU farmers meet high environmental standards and more will be asked of them also in terms of climate change mitigation: this innovation and research will not be possible without a stable income.

Self supply, public catering, food waste: Public procurement for catering services should include requirements on sustainable farming practices, animal welfare and local/small suppliers (in particular for the milk and fruit school schemes). The Commission should report on the waste in the food supply chain and launch awareness raising campaigns on the value of food. Finally food programs for the needy (most disadvantaged, elderly and young) should be further developed.

7.
Response to requests and overview of action taken, or intended to be taken, by the Commission:
General: The Commission has set up a High Level Forum for a Better Functioning Food Supply Chain. The Forum will take note of the resolution and take up the discussion on several of the issues requested by the European Parliament, including the food price monitoring tool and contractual practices within the food supply chain. The Commission will inform the Forum on the follow-up of the initiatives proposed in the Communication "A better functioning food supply chain in Europe" The European Parliament has been invited to participate in the Forum.

Price transparency: The Commission (ESTAT) has already put in place a European food price monitoring tool, providing information on price levels and developments at agricultural producer, food processor and food distribution (retail) level. Further efforts are made to improve the range, the quality and the accessibility of the tool. Furthermore, the Commission publishes annually the "Consumer Markets Scoreboard" which inter alia compares consumer prices for particular sectors (including food sectors) across the EU. Moreover, in a number of Member States, national consumer bodies or private enterprises have created price comparison websites which provide consumers with price information and possibility to compare food retail prices for a number of products across different retail outlets or channels. The Commission is currently drafting guidelines which all Member States could use while setting up and operating their national food price comparison websites. A farm price and margins observatory at the EU level would double the work already done by the monitoring tool and several analytical studies already available.

As regards food quality information, the Commission is currently reviewing its food quality policy, including aspects of labelling and marketing standards, thoroughly measuring the benefits of an improved legislation.

By launching a public debate on the future of the CAP, the Commission has undertaken a strong effort to raise the awareness of EU citizens with regard to the diversity and relevance of EU agriculture. Under the agricultural budget specific promotion and awareness raising campaigns which emphasise the quality, diversity and value of EU agricultural production or improve the knowledge and understanding of these qualities among consumers can be co-financed. A proposal for a revision of the rules is currently under preparation. Furthermore, grants for information campaigns on are already available and quality of agricultural products has been made a priority subject for applications.

Competition, abuse of buyer power and contracting:
The primary objective of EU competition policy is to ensure a level playing field on food markets to the ultimate benefit of European consumers in terms of better prices, wider choice and higher quality of products. As far as the agriculture sector is concerned, such basic goals are reflected by some of the objectives assigned by Article 39 TFEU to the CAP, which should ensure inter alia availability of supplies and reasonable prices for consumers.

EU competition law is not concerned with particular outcomes of contractual negotiations between parties unless such terms would have negative effects on the competitive process and ultimately reduce consumer welfare. Anticompetitive practices in food markets should therefore be distinguished from unfair trading practices resulting from contractual imbalances and differences in bargaining power between the parties. These practices are tackled at national level through different policy tools other than competition law instruments such as, for example, contract law, SME policy, or unfair commercial practices laws.

In this context, it should be noted that within the High Level Forum for a Better Functioning Food Supply Chain, business to business contractual relations will be discussed with the aim of addressing unfair commercial practices resulting from imbalances of bargaining power in the food supply chain and including sales below cost, late payments, unilateral changes of contract terms, listing fees, and other trading practices which tend to occur in the framework of the contractual relationships between suppliers and buyers in the food supply chain. The High Level Forum will also discuss the appropriate actions which could be envisaged to tackle these practices, such as the definition of standard contracts or codes of conduct reflecting best practices on contractual arrangements, the launch of awareness campaigns or the establishment of ombudsmen for the food retail sector.

As far as the dairy sector is concerned, the Commission is currently preparing legislative proposals to strengthen the bargaining power of milk producers in this specific sector following the debate within the High Level Group on Milk.

In terms of effective enforcement of EU competition rules, it should be recalled that, in general, food markets appear to be of national or regional scope. Therefore, National Competition Authorities (NCAs) are particularly well placed to investigate any possible anticompetitive behaviour affecting these markets in their respective national territories. Over the last years NCAs have given due priority to the pursuit of anticompetitive practices on food markets and have not hesitated to apply the legal instruments at their disposal to detect and put an end to sanction infringements of competition rules affecting consumer welfare. In this regard, Member States have adopted appropriate legal frameworks and empowered NCAs with efficient investigatory tools to pursue these restrictions of competition. A significant number of NCAs have also actively undertaken sector inquires so as to identify potential malfunctionings of food markets.

In the light of this, the Commission believes that launching an additional EU-wide sector inquiry, which would overlap with other ongoing and similar initiatives at national level, would not be the most efficient and appropriate tool given the significant structural differences existing across Member States.

Nevertheless, the Commission will report to the High Level Forum for a Better Functioning Food Supply Chain about enforcement, advocacy and monitoring activities undertaken by the NCAs over the last years in the food sector. The Commission will inform the Parliament of this contribution at the time of its submission to the High Level Forum, most likely during 2011.

The Commission and NCAs will continue concentrating their efforts and strengthening the application of competition rules against the most harmful anticompetitive practices on food markets, such as cartels or abuses of dominant positions by large players in the food sector. Moreover, specific retail-driven practices to which special attention will be devoted include private labels and international buying alliances. As far as private labels are concerned, a careful balance between their potential anticompetitive and efficiency-enhancing effects must be made to the extent that private labels are the ultimate expression of a dynamic competitive process which brings forward lower prices for consumers, thereby enhancing their purchasing power and providing a further stimulus to demand. With respect to international buying alliances, it must also be noted that this type of associations are normally used by retailers not in negotiations with farmers but vis-à-vis suppliers of branded goods. The impact of these associations on farmers' revenue would seem to be therefore quite indirect.

The Commission would also like to recall that the analysis of food retail markets from a competition perspective is carried out through a wide range of economic criteria aimed at assessing the economic impact that a potential anticompetitive practice may have on such markets. The Herfindahl-Hirshman Index, to which the Resolution expressly refers, is a market concentration indicator which is taken into account for this purpose among many other factors, such as the market power of the parties, entry barriers, countervailing power of the demand or of the supply, etc.

It should also be noted that the Commission's market monitoring exercise undertaken in the framework of its Communication on "A better functioning food supply chain" has shown that the food retail sector in Europe is, contrary to wide-spread perception, highly competitive. Innovative differentiated products introduced by food retailers give testimony of the competitive nature of food retail markets and can be useful in further stimulating consumer demand. In this context, the Commission has proposed a new food labelling legislation which aims at providing consumers with information on product quality characteristics with regard to product life cycle, nutritious value and ingredients, promoting the diversity in food products. The new legislation would be due for adoption in 2011.

Finally, the Commission would like to observe that EU competition law is not an aim in itself but a policy framework designed to provide farmers with the right incentives to move towards more efficient production and distribution structures, either individually or through suitable forms of cooperation. By doing so, EU competition rules clearly contribute to the objectives of the market-oriented approach of the CAP reform.

Speculation: National financial regulators are already responsible for the supervision of all types of commodity derivatives markets regulators with, amongst others, the objective to combat market abuse. The forthcoming revision of the Market in Financial Instruments Directive (MiFID) will analyse how to extend the powers and tools available to regulators in order to better equip them to combat excessive speculation. The newly created European Securities and Markets Authority (ESMA) will have a key role to play in ensuring consistency when developing and implementing these technical measures.

The Commission intends to propose measures to improve transparency and to reinforce the legal framework to manage risk and combat market abuse. In this respect, the Commission has already put forward a legislative proposal concerning derivatives. Moreover, the revisions of both the Market in Financial Instruments Directive (MiFID) and the Market Abuse Directive (MAD) will further reinforce the legal framework. Furthermore, increased volatility is an issue considered in the forthcoming communication on the CAP post 2013.

The suggested measures to combat excessive speculation include increasing trade transparency, introducing position reporting by categories of traders and possibly empowering regulators to set position limits.

Self regulation: This section of the report targets Member States' actions in the field of producer's organisations, code of good commercial practices and contracts. The Commission initiative with the launch of the Food Supply Chain Forum will establish a specific platform focussing on business to business contractual relations, codes of conducts and good commercial practices.
Sustainable food systems, food quality: In terms of development of local and farmers' markets, existing rural development instruments can provide support for, inter alia, the participation in quality schemes, studies of the local market associated with maintenance, restoration and upgrading of the cultural heritage, with "food" being considered part of the cultural heritage, as well as help farmers communicate with consumers and respond to their needs. Moreover, through the Leader approach, individual projects can be designed and executed by local partnerships to capitalise on specific local assets, including agricultural production. The initiatives on direct sales vary between the Member States but in general local food systems imply reducing the food kilometres (miles) and valorising local assets such as landscape, territory and biodiversity.

Small-scale producers who sell their output mainly in local markets contribute to the quality and diversity of European Union agricultural production. Recognising that existing Union quality schemes have limited relevance for these producers, the Commission is considering to propose that Member States operate a direct sales marketing scheme to assist farmers selling directly to consumers. This will also recognise and analyse consumer demands for fresh and diverse products firstly and then help farmers meet this demand, contributing to the local economy development.

Food safety is of great significance for EU citizens when it comes to agricultural, health and consumer policy. Food hygiene law is a crucial tool to ensure food safety. The applicable hygiene standards of food production and distribution are currently reviewed by the Commission with the aim of ensuring an optimal level of safety and practicability.

The Commission is currently developing a legislative "Quality Package". This package is designed to put in place a coherent agricultural product quality policy aimed at assisting farmers to better communicate the qualities, characteristics and attributes of agricultural product to consumers. The Package also aims to address the operation of national and private certification schemes, in order to make them simpler, more transparent and easier to understand, adaptable to innovation, and less burdensome for producers and administrations.

The Commission, through its development policy and multilateral commitments, contributes to sustainable economic development in particular in developing countries. As the world’s leading donor, accounting for more than 50% of all development aid, the European Union has contributed to the achievement of the Millennium Development Goals from the beginning and continues to keep the fight against poverty high on its agenda.

As regards compliance with EU standards for products imported from non-EU countries, it is important to distinguish between sanitary and phyto-sanitary measures, covered by the SPS agreement, on one side, and animal welfare and environmental measures, for which internationally agreed standards either do not exist or are not covered by the SPS agreement. As regards SPS measures, the EU strongly defends the level of protection it is guaranteeing to its consumers and producers, not accepting in whatever case to lower mandatory import standards. As regards animal welfare and environmental measures, the EU includes these issues in bilateral negotiations but cannot impose its internal production standards on non-EU countries under public international law. Hence these standards are compulsory only for EU producers, an issue which EU farmers' organisations have frequently declared unfair.

The Commission has recently launched a study on the cost of compliance with EU legislation in the fields of environment, food safety and animal welfare. The study will deal, among others, with the impact on competitiveness compared to third countries.

Under rural development support can be given to investments modernising the agricultural holding including the raising of animal welfare standards. Eligible activities are e.g. investments in buildings, new equipment and machinery for transformation, conservation, packaging and marketing of agricultural produce. Job creation and income diversification in rural areas will remain as one of the priorities for the future policy implementation, with particular focus remaining on young people and women.

Information, promotion and advertising activities in the internal market can receive support under rural development, in order to identify and analyse consumer needs and preferences regarding the agricultural products or foodstuffs covered by food quality schemes (market research), to help farmers adapt their products so that they best respond to these needs (product development) and to promote products covered by food quality schemes to consumers (promotion and advertising activities). Furthermore, for agricultural products support can cover projects such as development of marketing plans, the development of web sites, attendance at trade shows and exhibitions.

Self supply, public catering, food waste: Subsistence production is of particular relevance in the New Member States of the EU. The EU accession treaties take due account of this fact, which is reflected in the specific provisions agreed and transition periods set with regard to the application and implementation of EU food law.

Regarding public procurement practices for catering services, the Commission would continue to support a non-discriminative approach, which would allow service providers to enter into a fair competition. The Commission considers all those food production and distribution systems as "sustainable" which operate according to respective EU production standards in place. The development of infrastructure and skills with regard to direct sales from the agricultural producer to consumers can already be supported under current CAP legislation.

A programme to distribute food to the most deprived persons in the EU is already in place and the Commission has just adopted a proposal for revision with the view to expand the scheme, make it more efficient and better focus on its nutritional aspects. The proposal is currently discussed.

The amount of food product being channelled through the EU supply chain without finally entering human consumption has been estimated by studies, this food product is to a large extent used for the sustainable production of energy.

The Commission has funded a study on "Food waste across the EU-27" and is in the process of discussing with the relevant services its follow-up.
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