Follow up to the European Parliament resolution on completing the internal market for e-commerce, adopted by the Commission on 8 December 2010
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6.
Brief analysis/assessment of the resolution and requests made in it:

The resolution responds to the Commission's work on e-commerce and to the recommendations for action in the field of cross-border e-commerce identified by the 2009 Commission Communication, which was led by DG SANCO (COM(2009)557). "It stresses the importance of making full use of the potential of e-commerce to make the EU more competitive on the global level and calls on the Commission to address the promotion of a well-functioning digital single market for goods and services as a matter of urgency in order to benefit from its huge untapped potential for growth and jobs" (§8, 9).

The Commission is called upon to:

· Respond to Mario Monti's report and to report, in 2012, on the follow-up to its commitment to tackle the barriers to e-commerce identified in its 2010 communication on the Digital Agenda and its 2009 communication on cross-border business to consumer e-commerce in the EU (COM(2009)0557). Measures should be taken to increase the number of internet users and meet the Commission's targets for broadband access throughout the EU by 2013.
· Ensure clear and legally certain standards for contractual rules required for e-commerce, setting an appropriate level of consumer protection, on a range of contractual rights issues. The Parliament recognises that facilitating transactions across national borders in an on-line environment is an important part of the reinvigoration of the Single Market. It should provide consumers with a wider choice of products and services and enable businesses (in particular SMEs) to fully exploit the internal market potential. The Commission is also asked to adopt an integrated approach through an efficient monitoring of legal, technical and economic developments in e-commerce, impact assessments of decisions affecting the digital single market. The Commission is asked to continue assessing the Community acquis affecting the digital single market to remove the administrative and regulatory barriers to cross-border e-commerce by proposing targeted legislative action on key impediments. The Parliament also calls for a single legal instrument combining the various texts currently in force in order to clarify the rules applicable to e-commerce.

·  Analyse the reasons why consumers and businesses reject e-commerce, with a view to drawing up effective legislation, and suggests creating a 'scoreboard' dedicated to e-commerce. The Parliament is concerned about the low level of confidence European consumers and businesses have in the digital environment resulting, among other things, from barriers to e-commerce such as fragmentation of the EU market, consumers' uncertainty about data confidentiality, security of transactions and consumer rights in case of problems.

· Streamline rules, reduce compliance costs and facilitate the creation of a single market in a number of concrete areas: an integrated political approach is needed for the single market in transport (covering all modes including cabotage by road and rail freight) as well as for environmental legislation. It should come forward with a proposal for establishing a European financial instrument for credit and debit cards.  It should come up with a legislative proposal in order to strengthen consumer access to and trust in online products (including cross-border) while ensuring the consistent enforcement of copyright laws (including on copyright levies) . It should also propose measures to simplify and streamline VAT reporting obligations for cross-border e-commerce, VAT registration procedures, and to promote electronic invoicing.

· Foster administrative cooperation and efficiency on practical issues (such as VAT reporting and invoicing, e-waste and recycling fees, copyright levies, consumer protection, labelling and sector-specific rules) by establishing/merging "one-stop" schemes (SOLVIT, points of single contact and product centres) and promoting cross-border e-government solutions such as e-invoicing and e-procurement. The Commission is called upon to conduct an impact assessment on the creation or designation of national authorities to handle registration requests for on-line cross-border e-commerce from companies or entrepreneurs from their Member States, and a European authority to correlate the national authorities, so as to permit the rapid completion of the internal market.

· Enforce rules and monitor compliance. The Commission should put an end to discrimination against consumers on the grounds of residence, ensuring the effective implementation of Article 20(2) of the Services Directive, as well as the proper enforcement by national authorities and courts. The Commission should also monitor the application of the rules recently adopted in Commission Regulation (EU) No 330/2010 of 20 April 2010 and, where necessary, come up with proposals before the end of 2011 to tackle the problems linked to the obligation within a selective distribution network of having an off-line shop prior to selling online, where it is shown that such an obligation is in contradiction with competition law.

· Enhance market surveillance and take swift action to fight illegal online services, by creating a European early-warning system, including a database, to combat fraudulent activities in the digital market and updating RAPEX. The Commission is invited to launch a dialogue between interested parties and the US, with a view to examining means of developing a transatlantic electronic market. The Commission should also put forth a proposal to address appropriate actions or sanctions regarding e-commerce in counterfeit goods and medicines, including labels for safe and secure websites such as certification systems for authorised pharmacies.

· Strengthen consumers' privacy and to ensure all consumer data, including purchasing and viewing data, is available to consumers upon request and is held by suppliers for a duration that is accepted under EU law; the Commission should submit a proposal for the adaptation of the Data Protection Directive to the current digital environment and work towards creating rules and standards so that the non-interoperability of software on commercial and social networking websites does not prevent consumers from changing their purchasing options.

· Develop, fund and promote initiatives to increase consumer confidence online in cooperation with stakeholders: establish a sustainable European trust mark; develop innovative research projects under the framework research programmes; establish a programme or use existing financial instruments for educational and information campaigns and to conduct compliance checks through mystery shopping; launch of a "Digital literacy and inclusion action plan" to develop media and computer literacy targeted at specific categories;  assess whether the creation of a portal for e-commerce could contribute to the dissemination of best practices; address the shortcomings of web search and advertising platforms to encourage their cross-border operation, for example through the promotion of the .eu domains.

7.
Response to requests and overview of action taken, or intended to be taken, by the Commission:
The Commission welcomes the call for action in the resolution. The Commission is conscious that a fragmented market for e-commerce is a worrying symptom of the missing links within the wider internal market; it is committed to making e-commerce work better for consumers and businesses.

The Commission has adopted a broadband package as part of its implementation plans to bring fast internet access to all Europeans and ultra fast access above 100Mbps to at least half of households by 2020. The package consists of a Recommendation on Next Generation Access to reinforcing legal certainty for investors in ultra fast internet; a Radio Spectrum Policy Programme for wireless broadband; and a Broadband Communication which sets out guidance on the implementation of the broadband strategy set out in the Digital Agenda for Europe.

In terms of investments, private network operators will bear the brunt of the costs of upgrades and the deployment of new infrastructure. A key element of the broadband policy is therefore look at ways to facilitate investments, lower costs and create incentives. National, regional and local policy makers also play a critical role and can greatly reduce investment costs. To achieve this, all Member States should have a clear operational strategy for deployment of next generation broadband infrastructure and ensure full use is made of Community funds such as Regional and Rural Development funding.

The resolution highlights the need for an integrated approach. The Commission has set up a dedicated group of Commissioners for the Digital Agenda to ensure effective policy coordination across the different policy areas with particular reference to the set of legislative initiatives proposed under the Digital Agenda. A Communication on the future of e-commerce in the internal market will be adopted in the first half of 2011, covering in an integrated approach the remaining barriers to its development and proposing solutions. The Commission is working to address the obstacles that citizens face in the online world through a three-pronged approach.

a. Firstly, the Commission is making life easier and simpler for both consumers and businesses by removing legal fragmentation and by streamlining procedures for cross-border transactions.

i. Consumer contract law

The Commission shares Parliament's concerns regarding the low level of confidence of European citizens in the digital environment, which is caused by unnecessary barriers to e-commerce such as legal fragmentation. In this context, the Commission welcomes the resolution's support for a Consumer Rights Directive, which is currently being considered in the European Parliament and the Council.

However, even if the Commission's proposal were adopted as proposed, it would not address all problems stemming from the fragmented legal environment for e-commerce. Moreover, the intense negotiations in the European Parliament and Council have highlighted that there are limits to an approach based on full harmonisation.

Consequently, the Commission is currently exploring other ways of addressing internal market barriers among them an optional instrument in the area of European contract law.
 Such an instrument, while ensuring a high level of consumer protection, would enable business to voluntarily contract under the same rules in all Member States. If widely used by businesses, cross-border e-commerce would be made easier as consumers would be reassured when entering into a contract on the basis of a European optional instrument that their rights would not be reduced while at the same time they would be able to take advantage of the Internal Market in the form of more choice at lower prices and a higher level of quality.

ii. Unfair commercial practices

The Commission has taken various initiatives to achieve a uniform interpretation and application of Directive 2005/29/EC on Unfair Commercial Practices in the Member States.

First of all, in December 2009 the Commission published a Guidance document on the application of the Directive, which aims at developing a common understanding and a convergence of practices when implementing and applying the Directive. The Guidance is available on-line and supplemented and updated on a regular basis as the knowledge of unfair commercial practices grows. It is not exhaustive but will evolve, according to the input received from national enforcers, the emergence of new practices or additional questions and the development of European and national case law.

Secondly, the Commission is setting up a legal database on the application of the Unfair Commercial Practices Directive. The web-site constitutes an important tool to develop a common understanding and a convergence of practices when implementing and applying the Directive. It establishes a very comprehensive legal database which allows the public to access in a user-friendly manner the laws and jurisprudence of the Member States related to the Directive, as well as other relevant material such as any relevant academic work. It will be updated regularly to include new developments. The database will be launched by the end of 2010.

iii. Waste electrical and electronic equipment legislation

The Commission is working to streamline rules, reduce compliance costs and facilitate the creation of a single market in a number of concrete areas. In 2008, it proposed a recast of the legislation on waste electrical and electronic equipment (the "WEEE Directive") promoting a single European approach and the harmonisation of national administrative requirements. It is now in the hands of the European Parliament, and the Council, to support the Commission on this proposal.

iv. Online content and copyright

Consumers expect, rightly, that they can access content online at least as effectively as in the offline world. Europe lacks a unified market in the content sector. Therefore, the Digital Agenda for Europe addresses particularly issues relating to copyright in the context of the creation of a vibrant Digital Single Market. Key actions for the achievement of a Digital Single Market include a legislative proposal on the collective management of copyrights, a legislative proposal on orphan works as well as a Green Paper addressing the opportunities and challenges of online distribution of audiovisual works and other creative content.

The Digital Agenda for Europe provides, after an extensive stakeholder dialogue, for a report by 2012 on the need for additional measures allowing EU citizens, online content services providers and right-holders to benefit from the full potential of the digital internal market, including measures to promote cross-border and pan-European licenses, without excluding or favouring at this stage any possible legal option.

Copyright policy will make a significant contribution to enhancing access to creative content, as set out in the Commission's "Digital Agenda for Europe". Toward the end of 2010, the Commission aims to adopt a proposal on orphan works in the print sector (books, newspapers, magazines) and their 'making available' online as part of the Digital Library projects in the Member State.  The proposal would be based on the mutual recognition of the orphan works status and would therefore facilitate cross-border access to these works for all European citizens. Cross-border access to cultural works is also crucial for the European Digital Library Europeana.

Furthermore, by the beginning of 2011 the Commission will launch a wide-ranging consultation in a Green Paper on Audiovisual Productions in Europe. The aim of this Green Paper will be to assess the impact that pan-European video-on-demand services might have on the sustainability of European filmmaking. In order to foster the emergence of video-on-demand in a way that is not detrimental to national film financing and film distribution arrangements.  Another important aspect of the Green Paper will be the treatment of orphan works in the audiovisual sector, notably the treatment of films in broadcasting archives.  This issue is distinct from the general issue of orphan works in the book sector and approaches have to be sector-specific.

Finally, in the first half of 2011, the Commission should be able to present a legislative instrument on the reform of European collecting societies, their governance and licensing infrastructure in the online era. While there is large consensus that a level playing field in Europe requires that governance of collecting societies be harmonised, the issue of online EU wide licensing is more complex.  In consequence, the ongoing pre-regulatory impact assessment is carefully analysing ways and means to create a European wide rights clearance system. This has often been referred to as a "one-stop-shop" where internet service providers can find all the relevant copyrights that they need to clear to launch or operate their services.  On copyright levies, the Commission has taken note of the decision of some parties to withdraw from the stakeholders' dialogue launched in 2008. It will examine ways to re-open the debate on the important issues discussed during that process.

The Commission is also gathering evidence of consumer problems in relation to digital content services, including digital products, in view of taking appropriate actions to strengthen consumer access to and trust in this market. The results will feed into the Commission's work on possible ways forward in the area of European Contract Law for consumers and businesses. It could include providing consumers with legal rights for defective digital products.

v. VAT, electronic invoicing and one-stop shops

The Commission can also make it easier for citizens and companies to interact with national administrations, including by setting up one-stop shops and e-government solutions. The recommendation to promote electronic invoicing has been advanced significantly by the adoption of the Invoicing Directive in July 2010. Unfortunately, the Member States were unable to agree to the proposal for simplified invoices in respect to distance selling. The Commission will re-examine the issue by 2016 and continue to promote vis-à-vis the Member States the "one-stop shop" system for certain VAT reporting obligations. Furthermore, the "one stop shop" system is one of the issues that the Commission intends to include in a Green Paper on the future of VAT, which will be published in November 2010, and from which stakeholder comments can help towards defining a new VAT strategy. The Commission is also preparing a Communication on electronic invoicing including measures to support EU-wide use of e-invoices, for adoption by the end of 2010. In the meantime, the European Committee for Standardization (CEN) continues to work on e-invoicing standardization.

vi. Payments and delivery systems

Improving delivery and payments issues will also be a key factor if we want to develop e-commerce. In this sense, the Commission will undertake a sector study during 2011, which will look at the developments in the cross-border parcel delivery market and in particular at cross-border tariffs. A thorough analysis is namely needed to understand the structure and the conducts of postal operators in this market. A crucial part of the study will focus on understanding the reasons behind alleged price discrepancies between domestic and cross-border parcel deliveries.

Moreover, the study will take into account the impact of e-commerce in cross-border parcel deliveries, assessing opportunities and barriers. Based on the results and recommendations of the study, which should be available in the last quarter of 2011, further steps will be defined. Additionally, the Commission supports the completion of the Single Euro Payments Area (SEPA) project, which will, among others, address the technical aspects of card payments. When SEPA for cards is fully operational, interoperability will be assured and merchants will have the technical possibility to accept the cards issued in other Member States of the European Union, which is sometimes not the case today.

b. Secondly, the Commission is committed to better enforce rules and to monitor the internal market.

i. Dispute resolution and collective redress

Rights that are not enforced in practice are worthless. Alternative Dispute Resolution, as mentioned in the resolution, can provide low cost, simple and quick redress for consumers shopping on the internet. The Commission will explore how best to improve ADR in the EU, and come forward with a proposal by the end of 2011. The Commission will also make proposals for a EU-wide On-line Dispute Resolution (ODR) system for e-commerce transactions by 2012. A communication on which forms of collective redress can best fit in the EU legal system and proposals for collective redress are also planned to ensure that across the EU groups of consumers who are harmed by the same illegal practice are able to obtain compensation.

ii. Market surveillance and cooperation against illegal practices

Knowing that public authorities are working together to keep a close watch on the internal market is the foundation for creating confidence. The Commission is constantly working to improve the sharing of high quality data between the Member States on risks to consumers.  As part of the Consumer Protection Committee, national authorities regularly co-operate to stamp out unlawful practices on the Internet. In the framework of the Consumer Protection Cooperation Regulation, (EC) No. 2006/2004, the Commission is currently negotiating with the US a cooperation agreement on the enforcement of consumer protection laws. However, at this stage, despite the progress made on most of the aspects of the agreement, the negotiations are currently at a standstill due to the fact that the EU and US have differing standards of data protection. The US due to their own legal system is unable to meet the higher data protection standards of the EU.

In addition, the RAPEX system (the rapid alert system for dangerous products) is already widely recognised as a useful market surveillance and enforcement tool. Further enhancing its functionality is one of the objectives of the revision of the General Product Safety Directive.

iii. Combating geographical discrimination

In relation to the Services Directive, the Commission believes that its Article 20(2), which prohibits geographical discrimination against consumers, can be a powerful instrument to ease problems faced by consumers who are refused sales or otherwise discriminated when they seek to make cross-border purchases over the internet. The Commission is currently monitoring the application of legislation implementing this non-discrimination clause at national level in order to provide guidance to Member States and to consumer assistance bodies for the effective enforcement of Article 20.

iv. Monitoring e-commerce

The Commission already monitors the e-commerce market through its yearly Consumer Markets Scoreboard. In September, it launched an in-depth study of e-commerce and, at the beginning of 2011, a Communication will be dedicated to the evaluation of the application of the e-commerce Directive to reflect on its better enforcement.

v. Monitoring competition rules

The Commission continuously monitors the effect and application of its competition rules, through its cases, through its discussions with national competition authorities within the European Competition Network, and through its discussions with stakeholders more generally. The Commission adopted Regulation (EU) No 330/2010 on 20 April 2010, and therefore does not expect to renew it in the immediate future: it will expire in 2022. The Commission will monitor the relevant experience of applying the new regulation; this experience will come in good part from competition cases decided by the Commission, the national competition authorities and national courts and would normally take some years to develop, which is why it would not be practical to try to review the new regulation too soon.

The above-mentioned regulation and the accompanying guidelines on vertical restraints deal with the obligation for distributors to have an off-line shop prior to selling on-line. This is an obligation which may be employed by certain selective distribution systems, as well as other restrictions which, depending on the market circumstances, may restrict competition but which may also deliver efficiencies, in particular by improving the quality of distribution services and avoiding free riding on these services. The Regulation provides a safe harbour for distribution agreements only if both the supplier's and the buyer's market share do not exceed 30%, making it unlikely that net negative effects will result for consumers. Outside this safe harbour the Commission, the national competition authorities and the national courts can directly apply Article 101 and prohibit restrictive agreements which restrict competition and which do not fulfil the conditions of Article 101(3).

In addition, both the Commission and the national competition authorities can withdraw the benefit of the safe harbour and take remedial steps under Article 101 if in a particular case it is established that, even though the market share threshold is not exceeded, nonetheless the agreement has net negative effects for consumers. The Guidelines mention the obligation to have an off-line shop as possible reason for such a withdrawal, in particular in a situation where such an obligation is employed by several selective distribution systems at the same time (see paragraphs 176 and 179 of the Guidelines). The recently adopted Regulation and Guidelines thus provide appropriate and sufficient possibilities to intervene where and when competition and consumers are likely to be harmed by restrictive distribution agreements.

c. Thirdly, the Commission is undertaking actions to increase e-confidence and promote best practice

i. Funding for information campaigns, consumer advice, and dissemination of 
best practice

The Commission funds a network of European Consumer Centres in the Member States to provide advice and information to consumers online. It has also set up an online portal to inform consumer about their rights online (the "eYouGuide to your rights online"). Last year, it launched an online information campaign on unfair commercial practices (the "Is it fair" campaign). It has also developed an on-line consumer education tool ("Dolceta") and "Europa Diary", an educational tool for young people. The Commission will continue to support the European e-Business Support Network for SMEs (eBSN), to facilitate the coordination of national policies to promote e-business including retail e-commerce, making them more consistent and disseminating good practices.

Encouraging consumers to conduct more activity on-line will contribute to the virtuous cycle of the digital economy, the results of which in terms of growth, jobs and innovation would be largely self-reinforcing. In accordance with the Digital Agenda, by 2012 the Commission is to issue a Code of EU On-line Rights that summarises existing digital user rights in the EU in a clear and accessible way.  A code of on-line rights will be an important tool for inspiring trust and confidence among consumers in order to promote greater use of on-line services.

ii. Fostering the creation of a pan-EU online trust mark

The Commission is currently reflecting on ways to better involve industry and other relevant stakeholders by fostering the creation of a pan-EU online trust mark for retail websites and developing codes of conducts. It is too early to say whether the scope of such a scheme would be suitable to address the particular issue of counterfeit medicines. In the legislative proposal on 'falsified medicines', the ENVI Committee has put forward amendments that would allow patients to better identify and separate 'illegal' from 'legal' pharmacies. The difficulty is that, today, the rules for pharmacies, including online pharmacies, between the Member States differ. This raises practical, legal and political issues. The Commission is currently assessing the amendments.

iii. Developing e-skills

The Commission welcomes the call for action of the European Parliament on user skills for social inclusion, employees and students. Since the 2007 Commission Communication on “e-Skills for the 21st Century: Fostering Competitiveness, Growth and Jobs", progress has been made on developing an e-skills agenda.
 In addition to basic skills, the Commission e-skills strategy also includes skills to enable ICT practitioners and e-business to achieve excellence (also called e-leadership skills). These are critical for strengthening the competitiveness and the job creation of the EU enterprises, in particular by SMEs and start-ups. Further actions to promote e-skills are included in the Digital Agenda and in the Flagship Initiative “Innovation Union”.
 Other actions will be included in the forthcoming Flagship Initiative “New skills and jobs”.

iv. Protecting privacy

As mentioned in the resolution, consumer confidence in e-commerce can be further enhanced by addressing the issue of data protection and privacy in the online context. In this respect, the provisions of the 1995 Directive on personal data protection
 are technologically neutral and therefore still valid today (including concerning online behavioural advertising as far as the processing of personal data is involved). The rules explicitly provide that users' personal data must be processed fairly and lawfully, that they can only be processed for specified explicit and legitimate purposes, and only for the purposes that they were originally collected. The rules established by the Data Protection Directive are complemented by the 2009 e-Privacy Directive
 with regards to electronic communications networks available to the public. The European Commission has launched a thorough review of the 1995 Directive and the general data protection regulatory framework, which will address the far-reaching technological and societal changes brought about by the Internet. In this respect, a strategic Communication from the Commission is to be adopted before the end of 2010, and legislative proposals are expected in 2011.

In addition, Directive 2002/58/EC on privacy and electronic communications, as amended in 2009, provides for strengthened protection of internet users with respect to the use of unauthorised ‘cookies’ and similar devices, including in the context of online behavioural advertising. Member States must transpose the new provisions (Article 5(3)) by May, 2011. The Commission is assisting Member States in order to achieve harmonised transposition and implementation of the rules across the EU. The amended Directive also strengthens EU rules against 'phishing' emails, obliges Member States to provide national enforcement authorities with the necessary investigative powers and resources and provides for improved cross-border cooperation in enforcement.

v. Increasing security

Electronic identity technologies and electronic signature are essential for transactions on the internet in the private and public sectors.  In 2008 the Commission adopted the Action Plan on e-signatures and e-identification to facilitate the provision of cross-border public services in the Single Market. One of the actions envisaged to enhance cross-border interoperability of e-signatures was the set up of a compiled "Trusted List of Supervised Qualified Certification Service Providers" at European level. The list centralised all the required information on existing and supervised qualified certification service providers operating in the Member States with the aim to facilitate the validation process of e-signatures based on qualified certificates. The Commission Decision of July 2010 obliges Member States to provide a machine processible trusted list allowing for an automatic verification of "qualified e-signatures". This action is a significant step forward towards the cross-border interoperability of e-signatures.

In addition the Commission will propose by 2012 a Council and Parliament Decision to ensure mutual recognition of e-identification and e-authentication across the EU based on online authentication services to be offered in all Member States.
-----------
� Green Paper on policy options for progress towards a European Contract Law for consumers and businesses http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=COM:2010:0348:FIN:EN:PDF


� COM(2007)496 final.


� Communication Europe 2020 Flagship Initiative “Innovation Union”, COM(2010)546 final.


� Directive 95/46/EC of the Parliament and of the Council of 24 October 1995 on the protection of individuals with regard to the processing of personal data and on the free movement of such data.


� Directive 2009/136/EC of the European Parliament and of the Council of 25 November 2009 amending Directive 2002/22/EC on universal service and users’ rights relating to electronic communications networks and services, Directive 2002/58/EC concerning the processing of personal data and the protection of privacy in the electronic communications sector and Regulation (EC) No 2006/2004 on cooperation between national authorities responsible for the enforcement of consumer protection laws.
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