Follow up to the European Parliament resolution on public service broadcasting in the digital era: the future of the dual system, adopted by the Commission on 2 March 2011
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Rapporteur: Ivo BELET (EPP/BE)
2.
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3.
Date of adoption of the resolution: 25 November 2010

4.
Subject: Public service broadcasting
5.
Competent Parliamentary Committee: Committee on Culture and Education (CULT)
6.
Brief analysis/assessment of the resolution and requests made in it:
The resolution considers that the main problems facing public service broadcasters today are: safeguarding their independence in political and financial terms, and enabling them to reach young audiences through attractive quality online content. The resolution touches on Commission action and competences in several ways.

State aid rules: As regards the European competition law framework, the report acknowledges the Commission Communication on broadcasting of July 2009, which recognises the right of public service broadcasters to be present on all relevant distribution platforms and reaffirms the competence of Member States to define the remit, funding and organisation of public service broadcasting while acknowledging the Commission's responsibility to check for manifest errors on the definition of the public service in the broadcasting sector. The report calls on Member States to maintain a balance between the digital media services on offer in order to ensure fair competition between public service broadcasting and private media. It welcomes the recognition of the principle of technological neutrality and of the need to respect the editorial independence of public service broadcasters, taking due account of their need for stable and secure funding. It points, however, to the enormous costs of (existing) ex ante tests, and stresses its support for proportionate evaluations.

Monitoring of independence standards (European Audiovisual Observatory): The resolution recalls the importance of the Council of Europe recommendations and declarations laying down European standards relating to freedom of expression, press freedom, media pluralism and the independence, organisation, remit and funding of public service media, particularly in the information society. It reminds Member States of their commitment to these standards, and recommends that they provide appropriate, proportionate and stable funding for public service media so as to enable them to fulfil their remit, guarantee political and economic independence and contribute to an inclusive information and knowledge society. In this context, it calls on the Commission to encourage Member States to exchange best practice at different levels. More significantly, it calls on the EU Member States and the Commission to enable the European Audiovisual Observatory to gather data and carry out research on the application of the standards on economic and political independence of public service media and insists that Member States are held accountable when failing to fulfil these commitments.

Media pluralism: The resolution notes that transparent ownership of private broadcasters has to be guaranteed in all Member States, and calls on the Commission to monitor and support progress to this end. It welcomes the conclusions of the independent study, conducted at the Commission’s request, on defining indicators to measure the pluralism of EU media; and encourages the implementation of the Media Pluralism Monitor, (this instrument includes indicators on the status of the public service broadcasters), which the Parliament considers to be an effective tool for diagnosing threats to media pluralism.

Accession negotiations: The resolution calls on the Commission to give higher priority to the dual system as a part of the EU acquis in the context of accession negotiations, and urges that the progress made by candidate countries in this respect be monitored.

Cooperation between different media players: The resolution encourages the various stakeholders to intensify their cooperation with a view to safeguarding the dual system and, in particular, encourages public service and private broadcasters to cooperate with one another and with publishers in relation to content-sharing and innovative projects and to find ways of working together. In this content, it calls on the Commission to launch an initiative bringing together different media actors in order to help identify possible areas of cooperation, facilitate exchanges of best practice and address relevant issues.

Copyright: The resolution encourages the Commission to adapt copyright to the new digital era, allowing broadcasters to continue to provide a wide range of qualitative European content, and to consider specific ways of facilitating the re-use of archive content and putting in place extended collective licensing systems and easy, one-stop-shop systems for the clearance of rights.

European works and content creation: The resolution mentions the Commission Communication on the implementation of the AVMS directive regarding the broadcasting time allocated to European programmes and suggests that certain Member States have failed to take any action in this respect. It also urges the Commission to ensure that content aggregators comply with the existing legal framework, and calls on it to consider ways in which search engines and internet service providers could contribute to the financing of content creation.

7.
Response to requests and overview of action taken, or intended to be taken, by the Commission:
State aid rules: The Commission certainly agrees with the main thrust of the resolution that public broadcasters should be able to use the opportunities offered by digitisation and the diversification of distribution platforms in line with the principle of technological neutrality. This has been acknowledged in the revised Communication from the Commission of 2009 on the application of state aid rules to public service broadcasting, to which the report refers.

As regards the resolution's reference to the enormous costs of (existing) ex ante tests, and the Parliament's declared support for proportionate evaluations, the Commission recalls that it is up to the Member States to design an appropriate evaluation system in their specific national context. The Communication explicitly acknowledged that "it is within the competence of the Member States to choose the most appropriate mechanism to ensure the consistency of audiovisual services with the material conditions of the Amsterdam Protocol, taking into account the specificities of their national broadcasting systems, and the need to safeguard editorial independence of public service broadcasters" (paragraph 86). It further specifies that "Member States shall be able to design a procedure which is proportionate to the size of the market and the market position of the public service broadcaster" (paragraph 89).

Monitoring of independence standards (European Audiovisual Observatory): As regards Council of Europe's standards relating to freedom of expression, press freedom, media pluralism and the independence, organisation, remit and funding of public service media, there is no EU competence in this respect, in line with the Protocol No 29 on the system of public service broadcasting in the Member States annexed to the TEU and TFEU Treaties. Thus, any action in this respect would be rather to the Member States and not to the Commission.

As regards the European Audiovisual Observatory's (EAO) role in this respect, this organisation has been created in the legal form of an Extended Partial Agreement of the Council of Europe. Therefore, EU Member States and the EU, represented by the Commission, cannot give a mandate to the EAO without the agreement of the non-EU Members. Furthermore, an agreement on additional financing to the EAO for this new task is unlikely, given that recently an extension of the EAO's remit to cover new media services did not find any agreement among the EAO members.
Media pluralism:
The Commission is reflecting on the follow-up to the Media Pluralism Monitor study.

Accession negotiations: 

The Commission pays due attention to the dual system as a part of the EU acquis in the context of accession negotiations and in the preparations of potential candidate countries.

As part of this strategy the Commission support the adoption of laws on public service media in line with European standards on media regulation (recently Croatia and Montenegro). Moreover, thanks to the Commission's intervention the procedure for the declaration of bankruptcy of the public service broadcaster in the Former Yugoslav Republic of Macedonia was removed from the Broadcasting law.

The Commission finances some projects supporting either the switch-over from analogue to digital television or public service media such as the digitalisation of the Montenegrin public service broadcasters, the support to the digital switch-over in Serbia or the establishment of the fourth entity of the public service broadcaster in Bosnia and Herzegovina.

The Commission monitors the progress made in this respect in the regular progress reports on all candidate and potential candidate countries issued on a yearly basis.

Cooperation between different media players: The Commission supports the existing dual system based on coexistence between public service broadcasters and commercial broadcasters in Europe. As the Audiovisual Media Services Directive recalls in recital 13, this coexistence is a feature that distinguishes the European audiovisual media market from others. The Commission welcomes the resolution's full recognition of the dual system, in line with the Directive. The Commission will continue bringing together different media actors related to the implementation of the Directive and to general media policy issues in order to enhance their cooperation and facilitate exchanges of best practice.

Copyright: In the context of the Digital Agenda for Europe, Key Actions for the achievement of a Digital Single Market include a Green Paper on the opportunities and challenges of online content distribution, in particular of audiovisual works. The aim of this Green Paper will be to assess the opportunities that Pan-European platforms may offer to the audiovisual sector. The Commission wishes to foster the emergence of online distribution, e.g., catch-up TV, video-on-demand, subscription models, video-on-mobile-devices.
The guiding principle is that exchange of rights information and licensing should be as efficient as possible. Efficiency lies not only in the interest of the commercial users and the consumers, but also in the interest of right holders. Complicated licensing systems imply high transaction costs which reduce the remuneration of right holders and limit the choice of consumers. The Digital Agenda for Europe sets out specific measures to facilitate the licensing of copyright protected content, in particular relating to collective management and orphan works.
 Further, after an extensive stakeholder dialogue, the Commission will report by 2012 on the need for additional measures beyond collective rights management allowing EU citizens, online content services providers and right-holders to benefit from the full potential of the digital internal market, including measures to promote cross-border and pan-European licenses, without excluding or favouring at this stage any possible legal option. However it should be mentioned, that terms such as "re-use" and "one-stop-shop" are used differently, particularly depending on the context of the relevant content sector.

European works and content creation: The resolution suggests that certain Member States failed to take any action in promoting European works in broadcasting. This is not supported by the figures from the Commission's report on the application of the Directive’s provisions in this regard, adopted on 23 September 2010 and transmitted to the European Parliament. According to this report, broadcasters across Europe are doing well overall in terms of promotion of European programmes: in the period 2007-2008, they devoted an average of 63% of their air time to programmes made in the EU and 35% to independent works created by European producers.

As regards promotion of European content in the on-demand environment, the AVMS Directive provides that on-demand audiovisual media services should promote the production of and access to European works. Such promotion could be carried out, amongst others, through financial contributions to the production and rights acquisition of European works or by ensuring a share and/or prominence of European works in the catalogue of programmes. Search engines and ISPs, as well as content aggregators, as long as they do not qualify as on-demand media service providers, do not fall under the scope of the Directive and are thus not subject to this obligation.
--------------
� Communication on a Digital Agenda for Europe, COM(2010)245, p. 9.
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