Follow up to the European Parliament resolution on the 26th Annual Report on Monitoring the Application of European Union Law (2008), adopted by the Commission on 2 March 2011
1.
Rapporteur: Eva LICHTENBERGER (Greens/EFA/AT)

2.
EP reference number: A7-0291/2010 / P7-TA-PROV(2010)0437
3.
Date of adoption of the resolution: 25 November 2010
4.
Subject: Commission Annual Report on monitoring the application of EU Law

5.
Competent Parliamentary Committee: Committee on Legal Affairs (JURI)

6.
Brief analysis/assessment of the resolution and requests made in it:
The European Parliament has an active interest in the implementation and application of EU law. Following a request made by the European Parliament (“Sieglerschmidt” resolution of 7 February 1983), the Commission presents, every year since 1984, an annual report on its monitoring of the application of EU law during the preceding year. Parliament regularly adopts a report and resolution on these Commission reports.

The new Framework Agreement with Parliament also includes provisions for increased provision of information by the Commission to Parliament on active infringement proceedings.

The JURI committee has also created a working group on the implementation of Article 298 of the Treaty on the functioning of the European Union (TFEU) containing a legal basis for the adoption of a Parliament and Council regulation on an open, efficient and independent European administration
, which is an aspect covered by the report and motion for a resolution.

As has often been the case, the resolution covers a wide range of issues of interest to the Parliament across the broad spectrum of activities involved. The following are some of the key issues raised.
The Resolution contains a request for the Commission to make a proposal for a Procedural code to be adopted in the form of a Parliament and Council regulation under Article 298 TFEU to frame the activities of the Commission in monitoring the application of EU Law so as to restrict the discretion of the Commission within the boundaries of good administration practice. At the same time, it refers to a working group set up by the Legal Affairs Committee to examine the broader issue of an administrative code for all EU institutions and bodies (points 11, 12, 13).

The resolution asks for Parliament to be associated with infringement proceedings in cases where petitions are pending (point 17). The resolution states that complainants should be more involved in the work of the Commission ensuring the correct application of EU Law, in particular in connection with EU Pilot files (point 3).

After having recognised the role of EU Pilot as a tool which responds to the need for increased co-operation between Commission and Member States in the interest of a well functioning Union (point 2), the resolution regrets the lack of transparency in EU Pilot and asks for Parliament to be given access to the database in order to allow the scrutiny of the work of the Commission (point 4) to verify the added value of EU Pilot in the managing of infringement files (point 18). It welcomes the "Your Europe" website and asks to be involved in its development.

The resolution asks for more detailed data on all types of infringement proceeding. The Commission's annual reports should contain consistent data over the years so as to allow Parliament to assess progress made (points 7 and 8). Summary information on all infringement procedures from the letter of formal notice should be provided (point 15). Concerning cases subject to a petition, the resolution asks that the same level of information given to the complainant should be given to the Committee of Petitions when the same persons exercise the right of petition (point 16). The resolution reiterates the request for information on the resources allocated to monitor the application of EU Law.

7.
Response to requests and overview of action taken, or intended to be taken, by the Commission:
The Commission welcomes the recognition made by the Parliament that EU Pilot fulfils an increasing need for close co-operation between the Commission and national administrations and between the EU institutions in the interests of a well-functioning, citizen-focused Union (§2). The Commission confirms its commitment to maintaining its priority focus on ensuring the correct application of the Treaties and of the measures adopted by the institutions.

The extensive report the Commission produced in March 2010
 illustrates the efficient functioning of EU Pilot and its added value (§ 18). This Report provided information confirming the efficient functioning of EU Pilot in terms of the positive outcome on 85% of the files treated and the largely quick processing of these files. At the same time, as the Commission noted in its Report, the project is still in its development phase. Not all Member States are participating. It is inherent in a process of co-operation designed to target the early resolution of issues before the initiation of infringement proceedings that no infringement proceeding will be launched until the EU Pilot process has been concluded. As the 2007 Communication of the Commission on 'A Europe of results' stated in its section 2.2, EU Pilot is a project designed to improve the way in which the Commission and Member States were doing the kind of work which they were carrying out already.

The ten week benchmark for the processing of files through EU Pilot was intended to set a shorter time-frame for the contacts already taking place, thereby accelerating the work done. The time taken to process those files in EU Pilot before infringement proceedings are opened will also be more than compensated by the quicker resolution of the far greater volume of issues satisfactorily resolved more quickly through EU Pilot and for which no further action is therefore appropriate.

The Commission is working to ensure that the analysis of the response received from the Member State on each EU Pilot file is carried out as quickly as possible and that evaluation is clear and correct (§ 19). The Commission is also committed to ensuring that the citizen who has raised the issue is informed of the position of the Member State and the evaluation of the Commission and that, where the file contains a complaint, the citizen has the opportunity to comment.

Concerning the access to EU Pilot (§ 4), the Court of Justice has confirmed the need for the Commission to ensure confidentiality of documents which relate to infringement proceedings and pre-infringement proceeding investigations in the interest of the effective pursuit of agreement on measures bringing infringements to an end and the need to avoid interference with the proper administration of justice (Judgments of the General Court in Cases T-105/95 and T-191/99; see also judgment of the Court of Justice in joined Cases C-514/07 P, C-528/07 P and C-532/07 P). EU Pilot is a method by which Commission services and Member State authorities co-operate to find quick solutions to problems arising under EU law, including the early resolution of issues arising on the application of EU law that could have led to infringement proceedings. The confidential database through which communications are channelled between the Commission and Member States within the framework of EU Pilot contains information on issues which could constitute infringements of EU law. These communications are therefore subject to this requirement of confidentiality. The new Framework Agreement on relations between the European Parliament and the European Commission provides only for the provision of summary information to Parliament on the issues raised in infringement proceedings from the letter of formal notice stage, on-demand. This clearly does not cover information on the issues covered by contacts between the Commission and Member States on potential infringements of EU law before an infringement proceeding have been launched.

In its 2007 Communication on 'A Europe of results', the Commission confirmed the importance of transparency and improved communication as key issues (§ 1). The new Framework Agreement contains further steps forward, agreed between Parliament and the Commission, while respecting the obligations of confidentiality which the Court of Justice has confirmed in relation to investigations. This applies to EU Pilot where issues under investigation are in the preliminary phase.

Concerning the request made to be associated to infringement proceedings in cases where petitions are pending (§17) confidentiality is again an issue: The Commission has the responsibility under Article 17 of the Treaty on the European Union (TEU) to 'oversee the application of Union law under the control of the Court of Justice'.  In this work the Commission is obliged to respect the obligation of confidentiality as indicated above. Infringement proceedings managed by the Commission and the Petitions process organised by the Parliament are separate and different processes, each falling under the responsibility of each institution. Taking account of these differences, the most appropriate way to ensure that each process continues to fulfil its function is for both institutions to ensure the efficient flow of such information between them through established channels as can be provided without breaching the confidentiality requirement.

Concerning the emphasis put by the Commission on transposition (§6), this particular emphasis placed by the Commission on late transposition of directives is intended to draw attention to this essentially procedural and organisational aspect of the work of Member State authorities on which the Commission follows-up mostly before dealing with more substantive issues of the non-conformity of Member State laws and regulations with EU law or the bad application of EU law. Non-conformity and bad application issues can, of course, also seriously undermine the purposes of EU law and can do so more permanently than delayed transposition, thereby creating more serious problems. However, there is a far greater variety of reasons underlying these categories of problems which are less open to more straight-forward procedural solutions. The Commission considered it useful to draw the attention of the European Parliament and national Parliaments to the specific aspect of the late transposition of directives, particularly given its prevalence.

The Commission has already responded to earlier requests of Parliament to include a specific section in its Annual Report on petitions concerning issues of the application of EU law (§6). In this section of each Report, the Commission identifies the areas subject to the highest volume of petitions concerning aspects of the application of EU law. The annex to the Report on the 'Situation in the different sectors' contains further information on these petitions. In its functions monitoring the application of EU law, the Commission relies on a variety of different sources of information on the implementation and application of EU law. The timing of the deposition of petitions deposed with Parliament and the additional information that petitions can provide can vary greatly on a case-by-case basis. Given the practice of some complainants of deposing a petition with Parliament at the same time as deposing a complaint with the Commission, there is often a close correspondence between the information obtained through these two channels. The Commission recognises the value and importance of the petitions process and devotes priority attention to responding to Parliament's requests for information on active petitions.

As far as the request for a procedural code is concerned (§11, 12, 13), Article 298 of the Treaty on the functioning of the EU (TFEU) contains some of the principles contained in the Charter of fundamental rights of the EU, such as openness, efficiency and independence. Some of these principles, such as those of openness and transparency, have already been the subject of EU legislation, such as Regulation 1049/2001 on access to documents. Other issues, such as the obligations of objectivity and impartiality, the need to motivate positions taken and to indicate if a right of appeal exists or the setting of benchmarks for the timing of certain actions, the Commission has adopted its own code of conduct
 or Communications
. The reason for the ways in which these aspects of modern administration have been treated lies in the nature and content of the different institutional responsibilities and competences involved.

The infringement procedure forms part of the responsibilities and competences attributed directly to the Commission under Articles 258 and 260 of the TFEU as one of the means that the Commission exercises its broader responsibility and authority to oversee the application of Union law. It does this, as stated in Article 17 of the Treaty on European Union, "under the control of the Court of Justice of the European Union".

According to the case law of the Court, when exercising its powers under ex-Article 226 of the EC Treaty, now Article 258 of the TFEU, to bring an infringement proceeding, "the Commission's function is to ensure, of its own motion and in the general interest, that the Member States give effect to Community law".
 In doing so, "it is for the Commission to determine whether it is expedient to take action against a Member State ... and to choose the time at which it will bring an action"
. Moreover, "the Commission is ... not bound to initiate infringement proceedings; it has, rather a discretionary power precluding the right of individuals to require it to adopt a particular position or to bring an action for annulment against its refusal to take action"
. The Court has confirmed that the rights of individuals under EU law do not depend on the Commission's assessment of the expediency of taking action against a Member State pursuant to Article 226 ECT (now Article 258 TFEU) or on any judgment of the Court finding an infringement.

These provisions of the EU Treaties and case law of the ECJ confirm the allocation of responsibilities by the Treaties specifically to the Commission. They confirm that it is for the Commission alone, subject only to the authority of the ECJ, to organise the way in which it manages infringement proceedings and related work to ensure the correct application of EU law. They confirm the discretion of the Commission to decide what, if any, action to take and when to act and that the exercise of that discretion by the Commission is independent of, and does not interfere with, the rights of citizens or enterprises to bring their own legal proceedings to ensure respect for their rights under EU law.

This legal framework reflects the way in which the Commission acts, setting the administrative conditions which apply to the exercise of its duties in overseeing the application of EU Law. These conditions directly benefit citizens, enterprises and other civil society interests through complaints and correspondence with the Commission services, also subject to the role of the European Ombudsman to investigate complaints about maladministration. In this respect, the Commission confirms its intention to consider reviewing its 2002 Communication on relations with complainants with a view to consolidating a number of improved working methods which have been successfully tested.

For these reasons any future Regulation based on Article 298 cannot regulate the specific responsibilities directly conferred by the Treaties upon the Commission in this area.

Concerning the use by the Commission of competences conferred upon it by the Treaties (§14), the Commission attaches great importance to its role monitoring the timely transposition and correct application of EU law. It has recently updated its policy in the light of the entry into force of Article 260.3 TFEU
. The Commission is also making the necessary preparations to ensure the implementation of all aspects of this article.

Concerning the request for information to be provided in infringement proceedings (§15), the Commission has been preparing to implement the new Framework Agreement with Parliament on information on infringement proceedings from January 2011. This Agreement should also ensure the provision of clear information on the stages reached in infringement procedures which are also covered by an open petition (§16).

Concerning clarification of the circuits for dealing with enquiries and complaints (§16), the Commission has been testing new methods of the registration and processing of enquiries and complaints on the application of EU law. The results of this work could justify a recast of its 2002 'Communication on relations with complainants with respect to infringements of Community law'
.

The Commission agrees on the importance of the principles set out in articles 1, 9 TEU and 15 TFEU on the conduct by the institutions of their work as openly and as closely to the citizen as possible, observing the principle of equality of treatment (§3). It considers that it strikes the right balance between responding to citizens' concerns, informing them of its work, pursuing the overall interests of the Union for the greatest benefit for the greatest number of citizens while respecting the confidentiality which the Court of Justice has confirmed that is inherent in the efficient conduct of this work.
 The active response of the Commission to citizens' interests is reflected in the new working methods mentioned above. These include: improved registration of citizens correspondence and complaints on EU law issues; and EU Pilot to improve co-operation with Member States in the search for quicker and more positive answers to questions and solutions to problems raised by citizens.

The Commission strongly supports the active role of citizens (§5), enterprise and other elements of civil society in shaping EU legislation. It also recognises their interest in the correct application of EU law. This is why the Commission has adopted the provisions which it applies to manage correspondence and complaints and communicate with civil society interests on such matters. As already stated above, the Court of Justice has confirmed that a specific and independent discretion about how best to ensure the correct application of EU law has been allocated to the Commission, to be exercised in the general interest. The requirements of an efficient investigation procedure also set limits to their rights in connection with the exercise by the Commission of its responsibilities in this area and the degree of transparency that can be ensured.

Concerning the information given in the Annual report (§7, 8), as the 27th Annual Report on monitoring the application of EU law confirms
, the Commission intends to continue to produce detailed information about the real state of the application of EU law including priority actions required to correct the main problems encountered. As of this year, information is contained on the volume of complaints under the new system for the registration of enquiries and complaints on EU law issues as well as the volume of files being treated in EU Pilot, alongside the categories of information provided hitherto on infringement proceedings. This is intended to increase the volume of information being made available while maintaining maximum consistency with earlier categories of data.

The implementation of the new Framework Agreement will ensure provision of the level of information agreed from the stage of the letter of formal notice.

Concerning innovative mechanisms (§21), the Commission agrees that it will be useful to consider the appropriateness of applying all forms of 'preventive measures' to assist Member States in the implementation and application of EU law. It has worked with Member State experts over the past year to identify and review all measures currently used in different sectors. This work has been undertaken with a view to ensuring that: first, full information on all measures are available; second, to ensure that nothing is missing from the toolbox of useful preventive measures that can be applied. This work links in with the strengthening of the Impact Assessment process for new legislation, which now contains increased elements on implementation issues. This is leading on to increased use by the Commission of Implementation Plans for new EU legislation. These are designed to ensure that full account has been taken of implementation aspects by the time new EU legislation is adopted and provide a platform for action during the time allowed for the implementation of new measures.

Concerning judicial training (§26, 28), given the new competences in judicial training of the EU under the Lisbon Treaty and the ambitious goals set by the Stockholm Programme, the Commission is preparing a Communication on European judicial training for 2011 to explore how to enhance European judicial training activities, in terms of quality and quantity, within the wider context of training for all legal practitioners and the possibility of creating Erasmus-type exchanges for judges and prosecutors, in order to strengthen mutual trust and cooperation.

The e-Justice Portal also supports the development of European judicial training with a list of the structures responsible for judicial training at national and European level, which is planned to be further enhanced with more descriptive material.

Concerning suggestion that the Commission issues a communication, when opening an infringement proceeding, stating that the act which infringes EU legislation can be challenged by citizens before national courts (§27), it should be noted that the first step in an infringement proceeding is the sending of a letter of formal notice by which the Commission identifies issues on which at this stage it only seeks information and explanations from a Member State. In the second step in an infringement proceeding, the Commission adopts a reasoned opinion, which states that the Commission considers that the Member State has infringed EU law. Only after subsequent referral to the Court of Justice is a ruling of the Court delivered which, for the first time in the proceeding, confirms the scope and nature of any infringement of EU law.

As has already been stated above, the Court of Justice has already confirmed that the conduct of infringement proceedings by the Commission is separate from, and independent of, the possibility for citizens, enterprises or civil society interests to bring their own proceedings before Member State administrative review bodies, courts or tribunals concerning the application of EU law. Such proceedings can be brought regardless of the existence of any infringement proceeding.

In the light of these considerations, and the fact that the Commission is not well-placed to advise civil society interests on the adequacy of any basis in national law for any individual claim, it would not seem appropriate for the Commission to make any communication on proceedings before national courts.

The Commission agrees with Parliament on the importance of the timely and correct application of EU law (§10). It intends to make full use of the new provisions of Article 260.3 TFEU for this purpose.

The Commission considers that correlation tables, which identify which provisions in Member State laws and regulations transpose the different requirements of EU directives into Member State law, are of primary importance for transparency of, and access to, the law for citizens, enterprises and other civil society interests (§23). The fact that between around 50 and over 1000 separate measures at Member State level are required to transpose one directive throughout the EU confirms the value of such tables. The absence of a correlation table makes it much more difficult for citizens to: identify their rights in the law of the Member State, know what procedural steps they need to take to be able to exercise those rights, or be able to enforce their rights.

The attainment of the objectives of the EU depends on the timely and correct transposition into Member State law of the requirements of directives. The process of ensuring that directives are transposed in a timely, full and correct way is assisted by correlation tables. Article 260.3 TFEU confirms the critical importance of timely and correct transposition. The Commission and Member States could very usefully co-operate better in this work. Many Member States produce transposition tables in the course of their internal administrative or legislative work transposing directives. The work that the Commission has to do to verify timely and correct transposition of directives, when no correlation table has been provided, repeats work which the Member State authorities have already done in identifying what provisions in its law and regulations need to be changed or introduced. The Commission therefore confirms its support for each new EU directive to contain a binding provision requiring the notification of a correlation table.

Concerning the portal "Your Europe (§22), the Commission sees much value in associating Parliament with its work on the 'Your Europe' website to ensure coherence with its own plans for providing better guidance to citizens. It is ready to collaborate with Parliament to ensure the appropriate actions.

The Commission strongly welcomes the interest and commitment of Parliament to improved application, monitoring and enforcement of single market rules and its support for an annual Single Market Forum (§ 24), as well as the support of Parliament for the Internal Market and Consumer Market Scoreboards. The Commission plans to continue to manage and to develop this work in consultation with stakeholders (§25).

Concerning resources (§1, 20) Parliament has already been informed, by letters of 16 May and 8 July 2008 of the Secretary General providing the Parliament with information on Commission staff resources allocated to work on monitoring the application of EU law.
-----------
� Art. 298 TFEU: "1. In carrying out their missions, the institutions, bodies, offices and agencies of the Union shall have the support of an open, efficient and independent European administration.


2. In compliance with the Staff Regulations and the Conditions of Employment adopted on the basis of Article 336, the European Parliament and the Council, acting by means of regulations in accordance with the ordinary legislative procedure, shall establish provisions to that end."


� EU Pilot Evaluation Report – COM(2010)70.


� COM(2007)502.


� Code of good administrative behaviour for staff of the European Commission in their relations with the public - OJ L 267, 30.10.2000.


� Commission Communication to the European Parliament and the European Ombudsman on relations with the complainant in respect of infringements of Community law – COM(2002)141 and Commission Communication on 'A Europe of results – applying Community law' – COM(2007)502.


� Case C-255/05, paragraph 37.


� Ibid. Paragraph 38 and Case C-562/07.


� Case T-182/97, paragraph 27.


�  Case C-445/06.


� 27th Annual Report on monitoring the application of EU law (2009) – COM(2010)538.


� Communication from the Commission – Implementation of Article 260(3) of the Treaty, OJ C 12 of 15.01.2011.


� COM(2002)141.


� Case T-191/99.


� COM(2010)538.





PAGE  
8

