Follow up to the European Parliament resolution on the Anti-Counterfeiting Trade Agreement (ACTA), adopted by the Commission on 2 March 2011
1.
Resolution tabled pursuant to Rule 115(2) and 110(2) of the European Parliament's Rules of procedure by Daniel CASPARY (EPP/DE), Tokia SAÏFI (EPP/FR), Inese VAIDERE (EPP/LV), Syed KAMALL (ECR/UK), Robert STURDY (ECR/UK), Jan ZAHRADIL (ECR/CZ)
2.
EP reference number: B7-0618/2010 / P7_TA-PROV(2010)0432

3.
Date of adoption of the resolution: 24 November 2010

4.
Subject: Anti-Counterfeiting Trade Agreement (ACTA)

5.
Background of the resolution: This is the second resolution of the European Parliament in 2010 referring to the negotiation of the Anti-Counterfeiting Trade Agreement (ACTA).

6.
Brief analysis/assessment of the resolution and requests made in it: The Resolution welcomes the publication of the text negotiated by the ACTA parties. It reiterates that combating counterfeiting is an internal and international priority and that international cooperation is essential. The Resolution considers  ACTA a step in the right direction, even if it will not solve the problem of counterfeiting and welcomes the Commission's statements that enforcement of the ACTA provisions will be fully in line with the acquis communautaire and that neither personal searches nor the so-called ‘three strikes’ procedure will be introduced by this agreement. It also welcomes the fact that, in its preamble, ACTA's aim of providing effective and appropriate means of Intellectual Property Rights (IPR) enforcement, complementing the TRIPS agreement and taking into account differences in the respective legal systems and practices of the ACTA parties; and insists on the fact that any enforcement of ACTA should comply with the principles set out in the Doha Declaration on the TRIPS Agreement and Public Health.

The Resolution emphasises that ACTA will not change the EU acquis in terms of IPR enforcement, because EU law is already considerably more advanced than the current international standards, and that it therefore represents an opportunity to share best practices and guidelines in this area. It considers ACTA as a tool for making the existing standards more effective, thus benefiting EU exports and protecting right-holders when they operate in the global market, where they currently suffer systematic and widespread infringement of their copyrights, trademarks, patents, designs and GIs. Furthermore, it stresses the importance, for European companies and employment in the EU, of protecting GIs and acknowledges the efforts made by the Commission to include the protection of GIs within the scope of ACTA.

The Resolution regrets that the agreement does not define ‘counterfeit geographical indications’, as this omission could create confusion or at least complicate the tasks of administrative and judicial authorities in the interpretation and enforcement of ACTA, while it welcomes that, following the EU insistence, provisions to penalise "camcording" are merely optional.

The Resolution welcomes the fact that ACTA membership is not exclusive and that additional developing and emerging countries may join, thus promoting widespread IPR protection and enhancing the fight against counterfeiting multilaterally.

Finally, the Resolution emphasises that any decision taken by the Commission as part of the ACTA Committee must lie within the scope of the acquis and may not unilaterally change the content of ACTA; considers therefore that any proposed change to ACTA would need to be adopted by Parliament and the Council in accordance with Article 207 and 218, TFEU and calls on the Commission to confirm that ACTA's implementation will have no impact on fundamental rights and data protection, on the ongoing EU efforts to harmonise IPR enforcement measures, or on e-commerce.

7.
Reply to these requests and outlook regarding the action that the Commission has taken or intends to take:
The Commission takes note of the importance that the European Parliament's Resolution attributes to combating infringements of intellectual property rights and to the recognition that ACTA contributes to that goal by putting in place an international enforcement standard that is respectful of the EU acquis.

Regarding the regret expressed in the Resolution about the absence of a definition of "counterfeit geographical indications" (paragraph 9), the Commission notes that, as it is the general practice in international agreement, ACTA only defines concepts that are used in the text of the agreement (for instance "counterfeit trademark goods"), which is not the case. However, this can by no means be interpreted as an exclusion of geographical indications from the scope of application of ACTA. As acknowledged by the European Parliament (paragraph 8), a broad coverage of intellectual property rights, including geographical indications, was only achieved due to the pressure by the European Union  and, without the EU strong engagement, ACTA would have been an agreement dealing with copyright and trademark infringements only, as was originally the wish of many ACTA parties.

The Commission fully shares the statement that any decision taken by the Commission as part of the ACTA Committee must lie within the scope of the acquis and may not unilaterally change the content of ACTA (paragraph 13). The ACTA Committee does not have the power to amend ACTA, but only to "consider any proposed amendments" (Article 36.2.c) ACTA) and to propose it to the Parties, which will always need to engage their domestic processes of "ratification, acceptance, or approval" (Article 42.1 ACTA). In the case of the EU, this requires the approval by the Council and the consent by the European Parliament, as foreseen in the Lisbon Treaty.

The Commission recognises in particular the acknowledgement by the European Parliament of its repeated statements that enforcement of the ACTA provisions – especially those on copyright enforcement procedures in the digital environment – will be fully in line with the EU acquis and that neither personal searches nor the so-called ‘three strikes’ procedure will be introduced by this agreement. The Commission also confirms that no ACTA signatory is mandated by the agreement to introduce a ‘three strikes’ or similar regime of internet disconnection.
Finally, the Commission confirms that ACTA's provisions are fully in line with the EU acquis and that its implementation will have no impact on fundamental rights and data protection, on the ongoing EU efforts to harmonise IPR enforcement measures, or on e-commerce (paragraph 14). This has been stressed by the Commission (Commissioner for Trade Karel De Gucht) when addressing the European Parliament on 20 October 2010. Additionally, the respect for fundamental rights such as privacy, freedom of expression and data protection, is a basic principle of the agreement and provisions in that sense are clearly stated in the text, inter alia in Article 4 and Article 27.2 to 4 of ACTA.
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