Commission Communication
on the action taken on opinions and resolutions adopted by Parliament at the December 2010 part-session
SPECIAL LEGISLATIVE PROCEDURE - CONSULTATION

European Parliament legislative resolution on the proposal for a Council regulation implementing enhanced cooperation in the area of the law applicable to divorce and legal separation
1.
Rapporteur: Tadeusz ZWIEFKA (PPE/PL)
2.
EPreference number: A7-0360/2010 / P7_TA-PROV(2010)0477

3.
Date of adoption of the resolution: 15 December 2010

4.
Subject: Law applicable to divorce and legal separation

5.
Interinstitutional reference number: 2010/0067(CNS)
6.
Legal basis: Article 81(3) of the Treaty on the Functioning of the European Union

7.
Competent Parliamentary Committee: Committee on Legal Affairs (JURI)
8.
Commission’s position: The Commission accepts all of the amendments adopted by the European Parliament (see below for details).
On the legislative resolution in general:

The Commission welcomes the European Parliament legislative resolution, which acknowledges that there is a need for the proposed Regulation and generally supports the Commission proposal. In its legislative resolution the European Parliament endorses the three main objectives of the Commission proposal, i.e. strengthening legal certainty and predictability, increasing flexibility by introducing limited party autonomy and preventing ‘a rush to court’ and ‘forum shopping’ by one of the spouses. Furthermore, the European Parliament has taken over most of the changes to the Commission proposal contained in the compromise reached in Council between the Member States participating in enhanced cooperation.

On the European Parliament’s demand that the Commission submit a proposal for amendment of Regulation (EC) No 2201/2003, limited to the addition of a clause on forum necessitatis, as a matter of great urgency (point 3 of the European Parliament legislative resolution):

The European Parliament is of the opinion that having a provision on forum necessitatis, i.e. a rule giving jurisdiction to a ‘court of last resort’ in the absence of any other competent court in the European Union, could resolve any practical and legal difficulties as regards the relationship between the proposed new Article 7a and the non-discrimination principle in the Charter of Fundamental Rights of the European Union. The rules of the Treaties on enhanced cooperation did not allow the inclusion of such a rule in the Commission proposal as this might affect the existing Regulation (EC) No 2201/2003, which already contains a large number of jurisdiction rules. The Commission’s position on this issue is that by virtue of Article 65 of Regulation (EC) No 2201/2003 it has already been mandated by the Council to revise this instrument. The Commission will assess the practical application of the jurisdiction rules of Regulation (EC) No 2201/2003 in the report that it will issue in 2012. On that basis, the Commission will consider whether proposals for adaptations of the Regulation are required. In its consideration, the Commission will also take account of the 1998 Portuguese Presidency compromise text, which contained a forum necessitatis rule. However, the Commission will not compromise on its right of initiative under the Treaties, which under all circumstances should remain unaffected.

The principal amendments proposed by the European Parliament concern the following issues:

On the introduction of a new Article 7a on differences in national law (amendments 24 and 45):

The proposed Article 7a and Recital 21a allow courts in the Member States not to pronounce a divorce if the law of a Member State does not provide for divorce or if the marriage in question is not valid under the law of a Member State. In the Commission’s view, such provisions are legally problematic as they might affect the jurisdiction rules of the existing Regulation (EC) No 2201/2003 and might constitute a derogation, which would neither be objectively justified nor limited in time. The Commission has therefore argued against the introduction of such provisions during the discussion of its proposal at Council level. As the Council did not accommodate these concerns, the Commission has made a declaration to the minutes of the Coreper II meeting on 18 November 2010 and to the minutes of the JHA Council meeting on 2-3 December 2010. Amendments 24 and 45 can therefore be accepted only subject to the aforementioned Commission declaration.

On the introduction of a new Recital 19a on multiple nationality (amendment 20):

This proposed new recital leaves it to the Member States’ national law to interpret cases concerning couples with multiple nationality, in full observance of EU law general principles. Under the case law of the Court of Justice, European citizens have the right to fully use all nationalities of the Member States which they have. Member States are consequently not allowed to restrict citizens in their use of rights linked with other Member States’ nationalities. The text in Article 3 on choice of applicable law provides that the spouses can choose the law of the State of nationality of either spouse, which is large and can cover all nationalities of either spouse. Furthermore, systematically the proposed new Recital 19a is included after the recital on the applicable law in the absence of choice by the parties, which may reduce the possibilities of using it also in relation to the choice of applicable law by the parties. The Commission can therefore accept the European Parliament’s amendment.

On the introduction of a negative scope list in Article 1 (amendments 7, 12 and 29):

This provision and the accompanying recital outline matters excluded from the scope of application of the Regulation. This is part of the agreement reached between the Rapporteur and the Belgian Presidency in a series of informal trilogues. The Commission can accept the corresponding amendments that introduce a negative scope list in the enacting provisions of the instrument and in one recital on this issue as this could enhance the clarity of the instrument and make it more user-friendly.

On an informed choice of applicable law by the parties (amendments 17, 39, 40, 41, 42, 49 and 51):

The European Parliament would like to ensure that both spouses receive comprehensive accurate information concerning the implications of their choice of law. To this end, it is in favour of strict rules on the formal and the material validity of an agreement on choice of law. The Council Working Group was also of the opinion that the introduction of rules on material validity and the reinforcement of the proposed rules on formal validity would facilitate that spouses are aware of the implications of the choice-of-law agreement concluded. The compromise reached in Council between the Member States participating in enhanced cooperation reflects this. In the interest of an informed choice of applicable law by the parties, the Commission can accept the amendments proposed by the European Parliament.

On the other amendments:
The other amendments do not raise major political issues. They are as follows:

Amendments 1, 2, 3, 8, 11, 13, 14, 16, 19, 21 and 23, in the main, are concerned with legal-linguistic or linguistic changes to the Commission proposal, which the Commission can accept.

Amendments 4, 5, 30 and 56 contain an update concerning existing and expected developments in the enhanced cooperation procedure following the adoption of the Commission proposal (participation of further Member States, adoption of the Council Decision authorising enhanced cooperation). These amendments are of a technical nature and are acceptable to the Commission.

In amendment 6 the addition to Recital 8 contains wording from the Treaty on the Functioning of the European Union, which is unobjectionable.

Amendment 9 introduces a recital explaining the universal application of the Regulation set out in Article 2, with which the Commission agrees.

The addition to Recital 11 proposed in amendment 10 clarifies the text of the Regulation and takes account of the fact that it is a stand-alone legal instrument. The Commission can therefore accept this amendment.

The European Commission greatly favours the search for amicable solutions between spouses in cross-border family disputes, e.g. through mediation. Based on the existing legal framework and with the view to making life easier for European citizens, concrete steps need to be taken to encourage such solutions. The Commission therefore supports amendment 15.

Amendments 21 and 43 deal with the question of which law applies in cases in which legal separation is converted into divorce. The addition of the rules contained in the European Parliament’s amendments further the objectives of the Regulation (promotion of predictability and increase in legal certainty for the parties) and can therefore be accepted.

Amendment 22 already featured in the 1998 Portuguese Presidency compromise text and is therefore acceptable to the Commission.

Amendments 25, 26, 46, 47 and 48 clarify the provisions in the Commission proposal on territorial and internal conflicts of laws and introduce new rules on inter-personal conflicts of laws. As the amendments supplement the existing provisions in the Commission proposal and make it more complete, they are to be welcomed. However, in the compromise reached in Council between the Member States participating in enhanced cooperation the wording of these conflict-of law rules has been further refined, which as a result is preferable to the wording of the European Parliament’s amendments. In the light of this, the relevant amendments can be accepted subject to reformulation.

Amendment 31 addresses the Commission’s concern that the proposed new Article 7a on differences in national law might affect the jurisdiction rules of the existing Regulation (EC) No 2201/2003 and is therefore to be welcomed.

The introduction of a definition of the term ‘court’ in amendment 32 is helpful in that it enhances the clarity of the Regulation and can consequently be accepted.

The deletion of the limitation of the spouses’ choice to foreign laws on divorce or legal separation that are compatible with the common values of the European Union in amendment 34 is acceptable as the Commission had included this limitation in its proposal of 24 March 2010 to take account of the European Parliament’s 2008 legislative resolution on the Commission’s initial proposal of 17 July 2006.

Subject to reformulation, amendments 52 and 53 can be accepted. The Council compromise text contains very similar changes. As these changes deviate to a lesser extent from the Commission proposal, the Commission prefers the wording of the Council text.

It is essential for the Commission to receive information on the application of the Regulation from the participating Member States. The Commission does not have direct access to participating Member States’ courts. Without reliable and timely information provided by the participating Member States, the Commission is not ably to comply with its obligations under the review clause and produce high-quality reports on the application of the Regulation. Amendments 54 and 55 providing, inter alia, for a reporting obligation of the participating Member States are therefore to be welcomed. As the Commission can agree to the recurrent nature of the review procedure introduced by amendment 54, both proposed amendments are acceptable.

9.
Outlook for amendment of the proposal: The Commission will not present a modified proposal.

10.
Outlook for the adoption of Council's position: Following the adoption of the European Parliament legislative resolution of 15 December 2010, the Council adopted on the basis of the compromise reached between the participating Member States the Regulation implementing enhanced cooperation in the area of the law applicable to divorce and legal separation on 20 December 2010.
