Commission Communication
on the action taken on opinions and resolutions adopted by Parliament at the February I & II 2011 part-sessions

Special legislative procedure – Consultation
European Parliament legislative resolution on the proposal for a Council regulation (Euratom) laying down maximum permitted levels of radioactive contamination of foodstuffs and of feedingstuffs following a nuclear accident or any other case of radiological emergency (recasting)
1.
Rapporteur: Ivo BELET (PPE/BE)
2.
EP reference number: A7-0001/2011 / P7-TA-PROV(2011)0055
3.
Date of adoption of the resolution: 15 February 2011
4.
Subject: Codification/recasting of Council Regulation (Euratom) No 3954/87 laying down maximum permitted levels of radioactive contamination of foodstuffs and of feedingstuffs following a nuclear accident or any other case of radiological emergency
5.
Inter-institutional reference number: 2010/0098(CNS)

6.
Legal basis: Euratom Article 31
7.
Competent Parliamentary Committee: Committee on Industry, Research and Energy (ITRE)
8.
Commission’s position: The Commission cannot accept any of the proposed amendments for institutional reasons and reasons of substance.
According to the rules laid down in the Interinstitutional Agreement on recasting and the logic behind the recast, the legislator's work must concentrate solely on the parts identified by the Commission as requiring amendment. However, Parliament has adopted a large number of amendments on the basis of Rule 87 of its Rules of Procedure that relate to the codified parts of the act, including changing the legal basis from the Euratom Treaty to the Treaty on the Functioning of the European Union (TFEU).
Point 8 of the Interinstitutional Agreement on recasting reads as follows: "Where, in the course of the legislative procedure, it appears necessary to introduce substantive amendments in the recasting act to those provisions which remain unchanged in the Commission's proposal, such amendments shall be made to that act in compliance with the procedure laid down by the Treaty according to the applicable legal basis."
In any case, amendments to the codified parts of the proposal would only be acceptable in circumstances so exceptional that it is necessary to introduce amendments above and beyond those proposed by the Commission.
The previous version of Rule 87 of Parliament's Rules of Procedure made explicit reference to pressing reasons of logic or links to other amendments that could make changes to the text that had not been initially proposed by the Commission inevitable.
The version of Rule 87 as amended in 2009
 opened up the possibility of making much wider amendments to unchanged articles in a proposal for a recast.
If Parliament uses this new rule, which basically means abandoning the above-mentioned limits, there would no longer be any guarantee of Parliament respecting the limits inherent in the Commission's proposals for recasting and it would be possible to amend the codified parts without restriction.
The legislative procedure would be conducted de facto as if the Commission had purely and simply proposed a new legislative act replacing the existing act and not a recasting act proposing a few precise amendments and leaving the rest of the existing legislative text intact.
This would clearly constitute a particularly serious violation of the Commission's right of initiative as the legislator would be claiming the power to give an opinion on the substance of some provisions of the act without having referred to the Commission.
This approach would make using the recasting technique impracticable. Ultimately it could lead to the recasting technique being abandoned in future proposals from the Commission, which would deprive the institutions of a key tool in the drive for "better regulation".
As for the substance, Parliament proposes replacing Article 31 of the Euratom Treaty with Article 168 TFEU.  Most of the other amendments are linked to this change to the legal basis.
The Commission considers that this amendment to the legal basis is not justified and would even be contrary to the principle contained in Article 106a of the Euratom Treaty whereby the Euratom Treaty has precedence over the Treaty on European Union and the Treaty on the Functioning of the European Union where it contains specific provisions governing a particular matter.
The Euratom Treaty governs matters related to the protection of the general public and workers against dangers arising from ionising radiation (Chapter 3 and more precisely Articles 31 and 32).  Furthermore, the validity of Article 31 Euratom as a legal basis for the proposed Regulation was confirmed by the Court in its judgment in Case C-70/88.
Finally, the Commission feels obliged to highlight the established case law of the Court, which has ruled that:
"the rules regarding the manner in which the Community institutions arrive at their decisions are laid down in the Treaty and are not at the disposal of the Member States or of the institutions themselves."
To conclude, the Commission confirms that Article 31 Euratom is the only legal basis that can be justified objectively for this proposal.
9.
Outlook for amendment of the proposal: The Commission's proposal should not be amended for the above-mentioned reasons.
10.
Outlook for the adoption of the proposal: The Council is concentrating on recital 15 of the Commission's submission. The next meeting of the working group is scheduled for 23 March 2011.
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	However, if in accordance with point 8 of the Interinstitutional Agreement the committee responsible intends also to submit amendments to the codified parts of the proposal, it shall immediately notify its intention to the Council and to the Commission, and the latter should inform the committee, prior to the vote pursuant to Rule 54, of its position on the amendments and whether or not it intends to withdraw the recast proposal.
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