Commission Communication
on the action taken on opinions and resolutions adopted by Parliament at the February I & II 2011 part-sessions

ORDINARY LEGISLATIVE PROCEDURE – First reading

Proposal for a Decision of the European Parliament and of the Council granting an EU guarantee to the European Investment Bank against losses under loans and guarantees for projects outside the European Union
1.
Rapporteur: Ivailo KALFIN (S&D/BG)
2.
EP reference number: A7-0019/2011 / P7-TA-PROV(2011)0062

3.
Date of adoption of the resolution: 17 February 2011

4.
Subject: EU guarantee to the European Investment Bank against losses under loans and guarantees for projects outside the European Union
5.

Inter-institutional reference number: 2010/0101(COD)

6.
Legal basis: Articles 209 and 212 TFUE
7.
Competent Parliamentary Committee: Committee on Budgets (BUDG)

8.
Commission's position: The Commission can accept some of the European Parliament's amendments, some are acceptable in principle subject to redrafting, some are partly acceptable, and some cannot be accepted.

Amendments accepted by the Commission:

Recital 2: accepted
New Recital 6b: accepted

Recital 8: accepted
New Recital 8c: accepted.

Recital 9: accepted
Recital 10: accepted
Recital 11: accepted
Recital 14: Accepted

New Recital 14a: accepted
New Recital 14b: accepted

Recital 15: accepted

Recital 17: accepted
Recital 18: accepted
Recital 21: accepted

Recital 22: acceptable. The Commission would ask for a cautious approach on the issue, whilst not objecting to the specific amendment proposed by the European Parliament, taking also into account the unanimous position of the Council.

Recital 24: accepted

Recital 25: accepted

Recital 28: accepted

Recital 30: accepted

Article 1.1: accepted

Article 1.2: accepted

Article 1.5: accepted

Article 2.1: accepted. This amendment would help the EIB to maintain a reasonable level of activity in certain regions (notably in Pre-Accession countries) where it has frontloaded the implementation of the mandate during the crisis and that the ceilings will be reached well before the end of the mandate. The amendment would also allow EIB to maintain a similar level of activity in the Mediterranean region as in the recent years as part of the EU support to the countries of the region that have engaged in a democratic transition process.

Article 2.5: accepted
New Article 2.5a: accepted 
Article 3.1: accepted
Article 4.2: accepted
Article 4.4: accepted
Article 5.2: accepted

Article 6.1: accepted

Article 7.1: accepted

Article 7.2: accepted

Article 8 (title): accepted

Article 8.1: accepted

Article 8.2: accepted

Article 9.2: accepted.
Article 9.4: accepted

Article 10.2: accepted

Article 10.3: accepted

New Article 10a: accepted

New Article 11.2a: accepted

New Article 11.2b: accepted.
Article 12: accepted

Article 14: accepted

Article 16: accepted

Annex IA: Accepted. See comments on Article 2.1

Annex IB: Accepted. See comments on Article 2.1

Annex IC: Accepted. See comments on Article 2.1

Annex IIA: accepted

Amendments accepted in principle by the Commission (subject to redrafting):

Recital 1: Acceptable, subject to the following modifications: […]. The EIB operations in support of the Union's external policies must should continue to be conducted in accordance with the principles of sound banking practices.
New Recital 1a: Acceptable, subject to the following modifications: Article 209 of the Treaty on the Functioning of the European Union (TFEU), in conjunction with Article 208 TFEU, lays down that the EIB is to shall contribute, under the terms laid down in its Statute, to the implementation of the measures necessary to further the objectives of the Union’s development cooperation policy.
New Recital 7a: The Recital should be revised to mention Mediterranean developments as an explanation of part of the increase. In addition, as regards the text currently proposed in this new Recital, the Commission suggests the following redrafting: […]. To avoid weakening EIB action in the eligible countries in which the EIB intervenes, these ceilings should be adjusted accordingly.  

New Recital 11a: Acceptable, subject to the following modifications: In order to effectively reach out to SMEs, the EIB should cooperate with local financial intermediary institutions in the eligible countries, notably ensuring that part of the financial benefits will be passed on to their clients, to check clients' projects against EU development goals and to provide added value in comparison with market financing. […]

Recital 13: Acceptable subject to following modifications:

While the EIB's strength remains its distinctiveness as an investment bank, under this Decision, the EIB should frame the development impact of its external operations in close coordination with the Commission and under the democratic control of the European Parliament following the principles of the European Consensus on Development and those set out in Article 208 TFEU, as well as the principles of aid effectiveness outlined in the Paris Declaration of 2005 and the Accra Agenda for Action of 2008. […]. When carrying out due diligence in respect of the project, the EIB should, where applicable following EU social and environment principles and standards, oblige require from the project promoter to carry out local consultations and to disclose their results to the public. […].

New Recital 15a: Acceptable subject to the following modification: In accordance with fulfilling Article 209 (3) TFEU, the EIB should strive to indirectly support the achievement of the 2015 Millennium Development Goals in all regions where it is active.
Recital 20: Acceptable, subject to the following modification: […]. EIB activities in South Africa have taken place in high complementarity with the Commission's development cooperation programme, namely through the EIB focus on private sector support and investments in expansion of infrastructure and social services (housing, electric power, drinking water purification projects and municipal infrastructure). […].

Recital 26: Acceptable subject to the following modifications: The EIB should be encouraged to increase its operations and to diversify its financial instruments outside the Union without recourse to the EU guarantee so that use of the guarantee can be encouraged, for countries and projects with poor access to the market, taking into account debt sustainability considerations, and where the guarantee therefore provides greater added value. […].
New Recital 26a: Acceptable subject to the following modifications: Where it has appropriate third party guarantees, the EIB should be encouraged to increase its operations for sub-sovereign public entities in the countries in which it operates under this Decision.

Recital 29: Acceptable subject to the following modification: […]. Such coordination and cooperation should make it possible to avoid overlapping of projects and optimise synergies with EU-financed projects. […].
New Recital 29a: Acceptable subject to the following modification. […]. This Memorandum is expected prevent the EIB and EBRD competing with each other to enhance coordination between the EIB and the EBRD; it should allow them to act in a complementary way by maximising their respective comparative advantages. […].
New Article 2.4a: The amendment is acceptable in principle. However, the reference to ‘clean technologies’ should be clarified as there is no link to other parts of the text and in particular of Article 2.
New Article 3.1a: Acceptable. However, given the contents of this new paragraph, it should be moved as the last paragraph of the Article.

New Article 6.2a: Acceptable, although the last sentence seems superfluous and not appropriate to be mentioned in a legislative act.

New Article 12a: Acceptable. However, as the Court of Auditors performs audits and not monitoring we would suggest the following redrafting: "The EU’s guarantee to the EIB shall be subject to monitoring auditing by the Court of Auditors.".

Amendments acceptable in part by the Commission:

Recital 16: Acceptable subject to the following modifications:

- The reference to the Nabucco gas pipeline project should be deleted: specific projects should not be mentioned in the context of this proposal as this prejudges the normal due diligence and decision making process of the Bank.

- The Commission will also suggest deleting the part on the principles of democracy, the rule of law and the respect for human rights when mentioning the Eastern Partnership as this unnecessarily singles out that region and as those aspects are already dealt with in the introductory part of the recital that refers to all partnerships in the neighbourhood.

The text would thus read as follows: […]. In order to achieve these objectives the Union and its partners implement jointly agreed bilateral Action Plans defining a set of priorities including on political and security issues, trade and economic matters, environmental and social concerns and integration of transport and energy networks, such as the Nabucco gas pipeline project and other gas pipeline projects, which are of particular interest to the Union. The Union for the Mediterranean, the EU Strategy for the Baltic Sea Region, the Eastern Partnership, and the Black Sea Synergy are multilateral and regional initiatives are multilateral and regional initiatives complementary to the European Neighbourhood Policy aimed at fostering co-operation between the European Union and the respective group of neighbouring partner countries facing common challenges and/or sharing a common geographical environment. […]. The Eastern Partnership aims to create the necessary conditions to accelerate political association and further economic integration between the Union and Eastern Partner countries, which cannot be achieved unless all Eastern Partnership countries adhere to the principles of democracy, the rule of law and respect for human rights. […].

New Recital 25a: Acceptable subject to drafting modifications. While the cost benefit-analysis of splitting-up EIB external activities could be carried out, this Decision should not pre-empt on the outcome. Moreover, this issue should be assessed in the wider perspective of the future EU financial architecture for external assistance. A possible text could be the following: The EIB should be encouraged to carry out a cost-benefit analysis in cooperation with the Commission to gradually divide up all its external activities on a geographic basis so as to better adapt to the specific requirements of each area and promote the participation and shared responsibility of partner countries in the practical management of funds and in the financial monitoring of the projects involved. Depending on the outcome of the abovementioned analysis, tThe EIB should consider beginning this analysis process by splitting up its Mediterranean activities, which until now have been are grouped together within the Facility for Euro-Mediterranean Investment and Partnership (FEMIP). The last part of the amendment should be deleted.

Article 6.2: Acceptable, subject to the following comments: the inclusion of the word 'completion' in the first sentence should be clarified or the word removed. In addition, the EIB should verify the feasibility of the action proposed in the last sentence.

New Article 9.4a: The text of the amendment raises legal concerns. If the amendment is maintained, it should be replaced by the following: When the EU guarantee is executed called, the EIB shall assign to the Union all or part of the debt relating to payments that are not taken up, so that the EIB’s rights over debtors, with all the securities attaching thereto, are assigned to the EU. the relevant rights in accordance with the agreement referred to in Article 11(1).
Article 10.1: Acceptable, subject to the following modifications: the reference to ‘Decision N° 633/2009/EC’ should be replaced by ‘this Decision’. In addition, the last sentence should be moved further into a separate paragraph since it relates to EIB evaluation reports and not to the annual reporting exercise by the Commission. The Commission suggests therefore to move the following text  "the EIB shall continue to provide to the European Parliament, Council and Commission all their independent evaluation reports which assess the practical results achieved by the specific activities of the EIB under the external mandates" from paragraph 1 to a new article 10.5a.

Article 10.5: Acceptable. However, since some of these additional reporting requirements would not be possible to comply with, the Commission would suggest the following redrafting in the context of two new sub-paragraphs:

5. The EIB shall provide the information referred to in paragraphs 2, 3 and 4 at its own expense.

6. The EIB shall also make publicly available in general line and excluding confidential aspects the information transmitted to the Commission in the context of paragraphs 2 and 3. 

7. Information on whether the project is covered by this guarantee shall be included in the 'project summary' disclosed on the EIB website after the approval stage.

Amendments not acceptable by the Commission:

New Recital 6a: Not accepted. Although this text is suggested in the context of a recital, the Commission cannot accept it as it pre-empts the outcome of upcoming proposals and discussions on the next financial perspective, in particular on the use of the EU budget guarantee and the EIB external mandate.

New Recital 8a: The Commission questions the consistency with the principles of the UN Convention on Climate Change and its Kyoto Protocol. Developing countries are not committed to any quantified mitigation targets. If a country is not ready to commit to a target, it may be even more in need of financing in order to effectively build climate policy capacity.

Moreover, the feasibility of the proposal has been questioned by the EIB as it needs medium term clarity on the eligibility of countries to prepare pipelines of project. Therefore, it would need a list of 'restricted' countries from the outset so as to avoid wasting resources on project preparation/appraisal were the country be declared ineligible by the Council.

If the amendment is retained, the procedure on how this restriction to eligibility would be implemented would have to be clarified.
New Recital 8b: Not accepted. The amendments seems to pre-empt the future Commission's proposal on the next EIB external mandate. In addition, it is not clear whether the EU guarantee is the appropriate instrument for supporting microfinance. Other EIB instruments would seem more appropriate. In any case, a throughout analysis would be required before such a requirement is made to EIB.

Recital 12: Not accepted. The text of the recital has been moved into Article 3 in a modified version. The Commission prefers to keep the text as originally proposed and in a recital.
Recital 23: Not accepted. Establishing the regional operational guidelines as delegated acts would change the nature of the Commission's proposal. The Commission envisaged those guidelines not as a political act but rather as practical, operational and flexible guiding principles to be prepared in cooperation with the EIB. Those guidelines were not envisaged to be binding acts but rather as operational implementing principles. Moreover, the Commission would like to draft these guidelines together with the EIB and in consultation with the EEAS which is not feasible under article 290 TFEU.

Article 2.4: Not accepted. See comment on recital 8a.
Article 3.1b: Not accepted. The Commission would prefer to keep the text as originally proposed and in a recital rather than in an Article. In particular, the last sentence on EIB resources should not be in an implementing Article.
New Article 5.3a: Not accepted. The responsibility to ensure compliance with all aspects of this Decision lies on the EIB. In addition, the Commission is concerned that the need for it to provide a reasoned opinion would unnecessarily delay the consultation process under the Article 19 procedure of the EIB Statute, which sets an already tight deadline.
New Article 5a: Not accepted. See comments on recital 23.
New Article 5b: Not accepted. See comments on recital 23.
New Article 5c: Not accepted. See comments on recital 23.

Article 5.1: The amendment in the first sentence is not acceptable. See comments on recital 23.Other parts of the amendment are acceptable.

New Article 8.2a: Not accepted. The Commission prefers this text to be kept in a Recital as it is not strictly speaking an implementing Article defining the terms of the EU guarantee.

New Article 10.5a: Not accepted. The Memorandum is not related to this Decision but to the overall EIB activity.

New Article 10b: Not accepted. The Commission prefers this amendment to be deleted so as to preserve its initiative right in such a delicate domain. In addition, by the end of 2011, the Commission will have put forward its proposals for the external financial instruments. If the amendment is maintained, this should not be in the context of an article of the Decision but rather in a separate joint statement between the three institutions.

Annex I – last sentence: The last sentence of the Annex I "Within the ceiling of the General Mandate, the governing bodies of the EIB may decide to reallocate an amount of up to 20 % of the regional ceilings between the regions" is not acceptable. An increased flexibility among 'regions' might be sensitive, as it could involve not only a higher reallocation within regions, i.e. between Eastern and Southern neighbours and Asia and Latin America countries, but also between regions. The Commission is not convinced that the additional flexibility compensates for the loss of long-term predictability of possible investments.

Annex IIB: Not accepted. The Commission supports the list initially proposed by it. The footnote introduced by the Council on Belarus in its general approach could be accepted as a step-back position. Moreover, the insertion of the "*" defined in article 4(2) is inconsistent with the text in the footnote: while the "*" means that the decision on country eligibility would be taken by ordinary procedure, the footnote states that the Commission would notify the EIB when the conditions for eligibility have been fulfilled.

9.
Outlook for amendment of the proposal: The Commission does not intend to present a written amended proposal at this stage of the procedure in order to pursue the current constructive negotiation in the trilogue with the European Parliament and the Council. The Commission informed partly the Council and the Parliament of its position respectively in various meetings of the Group of the Financial Counsellors and in meeting of Parliamentary Committees and bilateral discussions with the Rapporteur. Two trilogue meetings between the Institutions already took place.

10.
Outlook for the adoption of Council's position: Political agreement leading to a common position is foreseen under the Hungarian Presidency.

