Follow up to the European Parliament resolution on the protection of the Communities financial interests - Fight against fraud – Annual Report 2009, adopted by the Commission on 5 July 2011
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6.
Brief analysis/assessment of the resolution and requests made in it: The resolution is based on the European Parliament’s annual own initiative report on protection of financial interests and the fight against fraud. It draws on the Commission’s annual report on the fight against fraud for 2009
, the OLAF annual activity report for 2009
, the annual report of the Court of Auditors (ECA) for 2009
 and European Parliament resolutions on previous annual reports of the Commission and the European Anti-Fraud Office (OLAF).

The resolution focuses on a very wide range of issues, many of them outside the area of the fight against fraud and asks for a high number of follow up actions. It is divided into 6 sections to which responses are given in point 7 below.

7.
Response to requests and overview of action taken, or intended to be taken, by the Commission:
General considerations (paragraphs 1 to 14)

Information on irregularities

While the annual Article 325 report does not contain an overall estimation of the level of irregularities and fraud per country, the Commission would point out that the working document on the statistical evaluation of irregularities (annex II to the report) does contain specific elements in that respect per budget sector.

Article 325 report

The scope of the Article 325 report is not merely limited to fraud but also encompasses the protection of financial interests. These issues are covered in the report in a wider sense as well as working in close cooperation with Member States. Also OLAF produces its own separate annual activity report on its investigative activity.  Concerning the distinction between fraud, irregularity and error, the Commission annual report already contains the definitions of fraud and irregularity. These two definitions will again be highlighted in the next annual report. The term error is used in this resolution of the Parliament in paragraphs 14, 24, 28, 29 and 30 in relation to comments made in the annual report of the European Court of Auditors (ECA)
. Errors detected by the ECA are used to establish error rates on the basis of a sample number of transactions. On the other hand, the statistics in the Commission’s annual report reflect the actual number of irregularities and suspected frauds detected by the Commission itself or reported by Member States to the Commission. The two systems are therefore not comparable. Moreover, error is not a term defined in anti-fraud legislation.

Pilot projects

The Commission is willing to discuss with the Member States, for instance in the framework of a pilot project, the possibilities and their methods for measuring the level of frauds and irregularities.

Compliance by Member States

The Commission has adopted in all areas of shared management a number of simplifications in legislative terms which are aimed at easing the workload on Member States who are expected to improve the quality, timeliness and completeness of their reports.

The introduction of the Irregularity Management System (see comments below) has also provided Member States with a tool that enables them to fulfil efficiently and effectively their reporting obligations.

Recovery
The comments which follow on the different sectors in response to paragraphs 26, 31, 32 and 35 are relevant here. The Commission would also draw attention to its comments on paragraphs 1.14 and 1.37 to 1.50 of the 2009 annual report of the European Court of Auditors on recovery
.

Reporting of cases of fraud and irregularities

The reporting of a higher number of irregularities and amounts affected by irregularities by a Member State does not automatically mean that a Member State is more open or vulnerable for irregularities and fraud. This also applies to the reporting of suspected frauds, in this instance by Bulgaria, Romania and Poland. More reporting could also mean that a better control system, including the reporting of irregularities, has been put in place. Member States with a rather low number of irregularities (and fraud) cases and amounts affected deserve in some cases far more attention. The statistical annex to the Commission’s annual report deals with this issue in the specific analysis.

Irregularity Management System (IMS)

IMS became operational in 2009. It offers the possibility to grant access to an, in principle, unlimited number of users. The number of users in Member States increased from approximately 50 to more than 3700 in 2011 which clearly demonstrates the added value and wide acceptance of the system.

OLAF is still improving IMS and the reporting modules. Several new releases have been launched in order to increase the overall performance of the system and to make it more user friendly. There will be more releases in the near future. Feedback from users in Member States is taken into account. All irregularities in the area of agriculture are now reported using IMS. In relation to the Cohesion policy area, 24 Member States are using IMS to report their irregularities. The only countries still not “active” are France, Spain and Ireland (Ireland is connected for the ESF, but has suspended the use of IMS also in this domain; Spain is about to be connected; France has chosen to connect its national system to IMS, but the date for finalisation of this action is not known). The detailed methodology of the IMS will be included as requested by the Parliament in the annex to this year's Article 325 report by the Commission covering the year 2010.
National management declarations

The Commission's proposal in the Financial Regulation (FR) for management declarations of assurance (Article 56 of the proposal for a revised FR) is a first step towards meeting the Parliament's request to have national declarations signed at political level. Such management declarations would provide the Commission with substantial additional assurance as to the use of EU funds by Member States. In the Commission's view, management declarations audited by an independent auditor are more appropriate to obtain assurance from Member States than the present national declarations and they would reinforce cooperation with Member States in the implementation of the budget.

Once approved and implemented by the Member States, the Commission is committed to assessing the added-value of these management declarations after a reasonable period. On this basis, the Commission could envisage proposing the political endorsement of the reporting and accountability process supporting and including the managerial declaration of assurance.

The Commission services have recently issued a working document
 providing an analysis of the assurance process on the execution of the EU budget in shared management, an evaluation of the national declarations issued by four Member States and guidance on how to add value to this assurance process. It concluded that the management declarations of assurance proposed for the revision of the Financial Regulation are more appropriate to obtain assurance from Member States than the present voluntary national declarations.

Revenue: own resources (paragraphs 15 to 20)

Deficiencies in national customs supervision

In practice the Commission supports the Member States’ use of appropriate risk analysis methods and controls through the legally binding exchange of risk related information via the electronic Community Risk Management System (CRMS). The Commission has set up the electronic CRMS, to which all the National Risk Analysis Centres of the 27 Member States are connected. Within this system, the Member States exchange and share risk information by issuing a special format with the relevant details necessary for effective electronic risk analysis purposes and related customs controls. This system is thus also used for the exchange of risk information relating to the financial interests of the Union and its Member States including traditional own resources.

Furthermore, the Commission and the Member States apply common priority control areas in accordance with Articles 4g and 4h of the Implementing Provisions to the Community Customs Code, covering also risks that compromise the financial interests of the Union and its Member States.

Traditional own resources (TOR)

The Commission is prepared to inform the Parliament of the overall results of its TOR inspections on Control Strategy already carried out in 2009-2010, as well as on the results of the inspections on local clearance procedures (most simplified procedures) that it will carry out in 2011 in 22 Member States. However, as regards the latter inspections, taking into account the time frame needed for TOR inspections, including the sending of reports to the Member States and the examination of their replies to the findings, this can be done only by the end of 2012.

The Commission is ready to report to the European Parliament also on monitoring visits: by the end of 2011 in respect of at least half of the Member States and by the end of 2012 in respect of the remainder of the Member States.

Imports from China

OLAF posted a liaison officer to Beijing in September 2008 whose duties include liaising with the Chinese authorities in combating smuggling and counterfeiting, in particular in the area of cigarettes.

Expenditure: Agriculture (paragraphs 21 to 26)

Spain and Italy reporting high number of irregularities 

See comments on reporting of cases of fraud and irregularities above.
Error rate and IACS

The Commission considers that an error rate established by the European Court of Auditors which has in recent years oscillated at around 2% confirms the overall positive assessment of previous years.

The Commission continues to consider that, as acknowledged by the Court in previous annual reports since 2005, the IACS is generally an effective control system for limiting the risk of error or irregular expenditure, provided that it is properly applied.

The effectiveness and constant improvement of the IACS is confirmed by the results of the conformity audits which the Commission has carried out over the past years in all Member States as well as by the low error rate indicated in the control statistics which it receives from Member States and which are verified and validated by the certification bodies.

The Commission found that for claim year 2008, significant deficiencies existed in the IACS in Bulgaria and Romania. As a result these two Member States established action plans in 2009 which are being closely followed by the Commission.

Other Member States have deficiencies of a lesser nature in their IACS which do not render their systems ineffective but, rather, perfectible and for which they have taken or are taking action.

All these deficiencies are followed up through the conformity clearance procedures which ensure that the risk to the EU budget is adequately covered.

Moreover, as from claim year 2010, Member States are obliged to perform a quality assessment of the LPIS-GIS
 on an annual basis according to pre-determined procedures and to report on the results and the actions envisaged to improve where required the situation.

Recovery rate

The 10% rate mentioned refers to recoveries made between 2006 and 2009 for old cases which date from 2006 and before and this rate does not include recoveries completed for these cases before 2006. For new cases which date from 2007, 2008, 2009 and 2010, the situation has improved considerably. There, the recovery rate in the first year is between 24% and 33% and at the end of 2010, it is 53% for the cases discovered in 2007. The average recovery rate for all the cases from these four years is 42%. (i.e. at the end of the financial year 2010, 42%
 of the new EAGF debts from 2007 and thereafter had been recovered). This improvement in the situation is largely due to the introduction, through Council Regulation (EC) No 1290/2005, of a new clearance mechanism for irregularity cases, whereby 50 % of any undue payment which the Member States have not recovered from the beneficiaries within four years, or within eight years in the case of legal proceedings, will be automatically charged to their national budget (so called 50/50 rule). This rule is a strong incentive for Member States to speed up their recovery procedures and complete them before the 4 or 8 years have lapsed. Moreover, in 2008 the Commission made the recovery by compensation (off-setting) compulsory for Member States' paying agencies. The deficiencies related to specific Member States, including Italy and Spain, are also followed up through the conformity clearance procedures which ensure that the risk to the EU budget is adequately covered.

Expenditure: Cohesion Policy (paragraphs 27 to 32)

Irregularities and fraud

The introduction in the "Statistical evaluation annex" of a (suspected) fraud rate per Member State for the whole programming period 2000-2006 should be regarded as a step forward, considering that this element of information was not present in previous reports. If on the one hand it is true that data does not remain entirely comparable, it already provides certain indications. However, a perfect "evaluation" of the anti-fraud systems will always depend on many factors and not exclusively on the number of detected and reported irregularities and fraud. The highest number of communications of cases of suspected fraud may, for instance (and it seems to be the case), depend on the resources employed by the Member States to execute investigations in the different policy areas.

Error rate

The Commission agrees that the error rate found by the Court of Auditors remains high despite the significant improvement for Cohesion in the 2009 Annual Report which is of course welcome. The Commission is committed to continue its hard work to improve the situation and the ongoing actions of the 2008 Action Plan are now incorporated in the day-to-day supervisory work of the Commission services under their Joint Audit Strategy for Cohesion.

For the 2000-2006 period, the Commission focused its audit work on risk-prone areas and applied suspensions or financial corrections where weaknesses were detected. It is now working on the closure of programmes, complementing its early preparatory work carried out in the framework of the Action Plan.

For the 2007-2013 period, the Commission has implemented preventive actions. By approving ex ante the management and control systems in the Member States, it has ensured that these systems were functioning well from the beginning of the programming period. The Commission is now verifying the work of the national Audit Authorities, in order to assess whether it can rely on their work to obtain assurance that all systems function as described and in compliance with the regulations. Furthermore, the Commission is covering through its audits specific risk areas which need attention, such as management (1st level) verifications and public procurement.

Public procurement

It should be recalled that EU public procurement rules are aimed at guaranteeing that public contracts are awarded to the best bidder regardless of its nationality or place of establishment and as a consequence that public money is spent honestly and effectively. The reported failures in applying public procurement rules in relation to projects receiving EU funding cover a wide array of irregularities of a different nature and seriousness. The Commission guidelines on financial corrections applicable to these cases already take into account the different level of seriousness of the infringements detected. Thus the Commission has so far implemented proportional financial corrections based on these guidelines, with rates of corrections which vary between 2% and 100% of the allocated funding based on its guidelines. The Court of Auditors follows a different approach using a 0% or 100% rate in quantifying errors linked to public procurement.

Correction of errors by Member States

The Court of Auditors refers here to the possibility for Member States to detect and correct errors before certifying expenditure to the Commission. For these errors the Commission agreed with the Court that the 1st level verifications did not function sufficiently well as Member States' authorities had sufficient information to detect them. This concerns for example a weakness in publicity requirements in a project, which the national authorities should have detected. In its understanding of the Court's statement, the Commission considers that for the remaining 70% of errors, it was impossible for the Member States to detect and correct the error before certifying expenditure, as they did not have adequate information at their disposal at that stage. However, this does not mean that those errors would never be corrected. On the contrary, the Commission underlines that, in the framework of multi-annual programmes, an error which was not detected and corrected before certification will be detected and corrected at a later stage. As already mentioned, the various levels of controls in Cohesion become effective at different stages of the multi-annual programmes, including after certification and up to the closure of programmes.

The Commission agrees that further work needs to be done to improve the situation and to further reduce the error rate. It also agrees that the Court's statement that 30% of the errors could have been detected prior to certification is serious as it demonstrates that well designed internal controls also need to be effectively implemented. The Commission has taken steps to improve further the concerned management and control systems and to urge Member States to enhance their efforts in this respect.

Measures taken on irregularities reported by Member States
As regards the irregularities reported by the Member States, the Regulations in force give the Member States the primary responsibility for making the financial corrections required. Where a Member State has not complied with the obligation to correct irregularities, the Commission may make net financial corrections. For both the 2000-2006 and 2007-2013 programming periods, the Member States have been provided with detailed technical instructions and guidance on how to carry out these corrections - by deducting previously detected irregular expenditure from the next expenditure claim made to the Commission or by making a separate reimbursement to the Commission. Deduction is implemented either through immediate withdrawal of the irregular expenditure or after recovery from the final beneficiary; the choice of either option is left to the Member States’ discretion. During the programming period the Commission monitors the situation for recoveries, withdrawals and pending recoveries and receives summary reports from the Member States on an annual basis. On closure of the programming period, the Commission verifies that the final expenditure declaration contains only expenditure which has been certified as legal and regular. Member States have been advised inter alia through guidance notes and closure seminars how the treatment of irregularities should be reported on closure. Furthermore, the Commission may proceed to partial closure of programmes for which the Member States are still liable to report on any outstanding irregularity which it must still recover and account for to the Commission after closure. The Commission monitors the situation until the programme can be closed.

When the Commission detects irregularities, it requests Member States to correct them and updates its risk assessment of the system concerned. Where a Member State does not comply with the obligation to correct the irregularities, the Commission makes net financial corrections.

Recovery

As regards the irregularities reported by the Member States mentioned, the Regulations in force assign to the Member States the primary responsibility for making the financial corrections required. It should be recalled that Cohesion Policy programmes are multi-annual and at closure 100% of agreed corrections will be recovered. Recoveries are initiated by the Member States throughout the whole programming period. The recovery rates up to the year 2009 do not constitute representative figures for what will be the end result of the recovery efforts. As regards the 2000-2006 programming period, it has now entered the closure stage. This implies that Member States must now ensure they have deducted all irregularities detected during the programming period or inform the Commission of all measures taken to recover any irregularities which may still be pending recovery. Importantly, the recovery rate will rise sharply towards programme closure up to 100%. No programmes are fully closed until the reported irregularities have been satisfactorily dealt with by the Member States.

Pre-accession funds (paragraphs 33 to 35)

Bulgaria SAPARD

Available data shows that the situation in Bulgaria needs to be monitored and pressure needs to remain high on this Member State. The Bulgarian authorities have shown in 2009 willingness to go in the right direction. This willingness needs to be confirmed in subsequent years. However, it should not be forgotten that, as a consequence of initial investigations into, especially, SAPARD operations, checks and investigations have concerned almost the entirety of operations and projects financed by the SAPARD programme.

Zero fraud rate

No major deficiencies have been identified in the 4 countries mentioned in missions carried out by Commission staff which examined inter alia the performance in meeting reporting obligations for SAPARD cases.

Recovery rate

As far as PHARE and the transition facility are concerned, this low figure can be explained by the fact that most of the recovery procedures can only start after the issuing of the recovery order by the beneficiary countries and the analysis by the Commission services of the financial declarations related to the programmes that are to be closed.

Also contradictory procedures sometimes involve several exchanges of letters between the Commission and the beneficiaries so that, before the matter is concluded, several months and sometimes more than a year may have elapsed before the amounts of the recovery order can be definitively established.

It should also be noted that all SAPARD beneficiary countries are required to carry out ex-post checks to ensure that projects financed under SAPARD do not undergo substantial changes within 5 years from the date of the final payment to the beneficiary by the national authorities.

Amounts related to all cases of fraud and irregularity which have been identified need to be recovered within two years from their date of registration in the national authorities' debtors' ledger, and then refunded to the EU budget. If recovery has not taken place within two years, the concerned amounts shall be written off and also refunded to the EU budget.

Public procurement, increased transparency and the fight against corruption (paragraphs 36 to 41)

Public procurement

See also comments on public procurement above. The Commission welcomes the interest of the Parliament in the upcoming revision of the public procurement Directives. Important preparatory work for this reform is under way. In addition to the public consultation via the Green Paper mentioned in the report, an ex-post evaluation of the impact and effectiveness of the current Directives is being carried out, the results of which should be available in summer 2011. The conclusions of both the replies to the consultation and the evaluation will be discussed at a high-level conference on the modernisation of EU public procurement policy on 30 June 2011. A legislative proposal will be prepared for adoption by the Commission by the end of 2011.

In addition, to increase transparency in the award of contracts by public authorities and to limit the risk of corruption, work has been carried with a view to establishing future rules on procedures for the award of concession contracts.

Request for analysis of strategies and measures put in place by all 27 Member States to fight fraud

This is a confirmation of a comprehensive request made in the 2010 resolution of the European Parliament. The Commission intends to accommodate this request in the short and medium term by using ongoing or planned initiatives in the anti-fraud area. It is preparing an anti-fraud strategy which includes proposed actions for shared management. The actions would be taken by the Member States in accordance with sectoral anti-fraud strategies. In the framework of the implementation of the strategy, the different measures taken by the Member States could be analysed. In addition the extent to which the pilot actions on Member States’ control systems provided by the European Parliament in the 2011 budget could be used to respond to this request will be examined.

Transparency of EU beneficiaries and evaluation of shared management

The Commission considers that it is fulfilling the requirements of transparency as defined in Article 30 of the Financial Regulation (FR) and draws attention to the fact that transparency must be balanced against the fundamental right to protection of personal data, in accordance with the case law of the Court of Justice
.

The Commission directly publishes information related to beneficiaries of EU funds that it implements under centralised management. This information is available through Financial Transparency System (FTS), a central online search engine.

As for EU funds implemented indirectly by our implementing partners (Member States, third countries, international organisations, etc.), the transparency requirements constitute a pre-condition for the delegation of implementation of EU funds, also subject to compliance with personal data protection requirements. The Commission considers that it should remain so, as they are the best placed to have full and reliable information regarding the beneficiaries of the funds they manage.

Finally the Commission would point out that an evaluation of the management and implementation systems for the European Regional Development Fund was undertaken as part of the ex-post evaluation of the 2000-2006 programming.
-------------
� http://ec.europa.eu/anti_fraud/reports/commission/2009/en.pdf 


 �http://ec.europa.eu/anti_fraud/reports/olaf/2009/en.pdf 


� OJ C 303, 09. 11. 2010, p. 1.


� OJ C 303, 9.11.2010.


� OJ C 303, 9.11.2010.


� SEC(2011)250. Annex 1 to note D(2011)175291 by Commissioner Šemeta to Messrs. De Magistris and Chatzimarkakis, dated 24/2/2011.


� Land parcel information system; Geographical information system.


� Please note that the 42% mentioned in paragraph 26 of the resolution is the recovery rate for the cases from 2006 and before, including the proceeds from the application of the 50/50 rule, as published in DG AGRI's Annual Activity Report 2009. In contrast the recovery rate of 42% for the new cases from 2008 and thereafter includes recovery from final beneficiaries only and, thus, needs to be compared with the 10% for the old cases also mentioned in paragraph 26 of the resolution. The fact that it is the same figure is pure coincidence.


� Judgment of 9.11.2010, Joined Cases C-92/09 and C-93/09.
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