Follow up to the European Parliament resolution on the state of play in the EU-India Free Trade Agreement Negotiations, adopted by the Commission on 20 July 2011
1.
Political Groups which tabled the resolution pursuant to Rule 115(5) and 110(2) of the European Parliament’s Rules of Procedure: EPP, ALDE and ECR

2.
EP reference number: B7-0291/2011 / P7_TA(2011)0224
3.
Date of adoption of the resolution: 11 May 2011

4.
Subject: EU-India Free Trade Agreement Negotiations

5.
Brief analysis / assessment of the resolution and requests made in it:

The Resolution comes at a crucial phase in the negotiations between the EU and India. Following the strong joint commitment expressed at the EU-India Summit in December 2010, both sides are intensively engaged to tackle the remaining issues. The Resolution therefore informs the negotiating strategy in a timely manner while putting the FTA in the wider context of EU-India relations. While highlighting certain interests and concerns in more detail, the Resolution recognises the potential benefits to be generated by the FTA and therefore supports the rapid conclusion of a broad based, ambitious and balanced FTA between the EU and India.

6.
Reply to these requests and outlook regarding the action that the Commission has taken or intends to take:
The Commission agrees with the Resolution's emphasis on the need to give priority to the rules-based multilateral trading system (paragraph A) as it offers the best prospect for an open and fair international trading system. The FTA with India is to complement and support the EU's dedication to the WTO and to making progress with respect to the Doha Round of WTO negotiations.

Agricultural products represented only 6% of India's exports to the EU in 2010 and the Commission is not intending to take any commitments in relation to agriculture which would alter the EU's current framework and rules applicable to GMOs, or undermine the EU's Intellectual Property Right (IPR) regime (paragraph 11).

As regards technical barriers to trade (TBT) and sanitary and phytosanitary measures (SPS), the Commission shares the Resolution's view on the importance of including in the FTA ambitious rules on these areas (paragraph 12) so as to ensure that the liberalising impact of tariff elimination is not nullified by overly burdensome technical barriers or unnecessarily restrictive sanitary requirements.

In addition to chapters on TBT and SPS, the Commission is also engaging with India to negotiate disciplines on specific sectors (including cars and pharmaceuticals) to ensure the elimination of unjustified non-tariff obstacles to trade as well as appropriate domestic procedures to prevent new NTBs and other unnecessary obstacles to trade emerging. The Commission therefore agrees with the Resolution's emphasis that regulatory measures and NTBs are managed in such a way that overall trade is not hampered while respecting both sides' right to regulate (paragraph 13).

The issue of animal welfare is also being discussed but final agreement is still pending (paragraph 12).

As regards the liberalisation of legal services and accounting services (paragraph 19), the Commission remains fully committed to negotiating with India provisions on services and investment which have substantial sectoral coverage in terms of the number of sectors, volume of trade and modes of supply. The Commission's key requests focus in particular on establishment in a number of sectors including also legal and accountancy services.

As regards investment negotiations with India on a framework for establishment based on the principles of transparency, non-discrimination, market access and stability have already made some good progress. In addition, the Commission has recently proposed a recommendation to the Council for an amendment to the negotiating directives for the FTA with India in order to also cover investment protection. Negotiations on this will start once this amendment has been adopted.

In this context, the Commission is fully committed to ensure that provisions on investment protection do not undermine the Parties' ability to issue compulsory licenses or undermine other public health policies (paragraph 22). The right of both India and the EU and its Members States to adopt and enforce measures necessary to pursue public policy objectives will be preserved. This is an important objective of the EU's international trade and investment policy. Furthermore, according to the Treaty, EU investment policy must in any case be consistent with the other areas of external action as well as with other Union policies, including policies on the protection of health and safety and consumer protection. Finally, it is clear that any possible future investment provisions to be agreed in the context of this FTA are also fully consistent with the IPR chapter, which already includes a clear commitment that nothing in this Agreement shall be construed as to impair the capacity of the Parties to promote access to medicines and protect public health.

On procurement (paragraph 23), the Commission is intensively negotiating a set of ambitious rules and central level market access commitments including adequate transparency provisions that support the setting up of effective procurement systems. Negotiations on this are progressing but are not yet concluded.

As regards call on both parties to step up their cooperation on trade-related competition matters, intellectual property rights and industrial and commercial policy (paragraph 24), the Commission has contributed 7.5 million Euros to the ongoing Programme Capacity-building Initiative for Trade Development (CITD). The programme's objective is to address some of the key problems which prevent a further integration of India into the international trade system, and aims at enhancing India’s trade-related regulatory institutions and enforcement systems. Key areas of funding include competition and IPR.
As regards the Resolution's requests on IPR, TRIPs flexibilities and access to medicines (paragraphs 25 and 26), the Commission reiterates that the FTA will not undermine India's ability to produce and export generic medicines for other developing countries in need. The draft IPR chapter includes an explicit commitment that nothing in the Agreement "shall be construed as to impair the capacity of the Parties to promote access to medicines and protect public health". In addition, the EU has proposed an explicit reference to the Doha Declaration on the TRIPS Agreement and Public Health so as to ensure that the flexibilities granted by the TRIPS Agreement, especially as regards patents on medicines, would not be considered to have been curtailed in any way through the FTA.

Negotiations on the IPR chapter are still ongoing. As far as data exclusivity is concerned, the EU expects that any data exclusivity regime to be introduced by India in the future be applied in a non-discriminatory manner.

Regarding the Resolutions' call for the Commission and India to coordinate actions to address effectively the fight against counterfeiting and, in particular, against counterfeit medicines, (paragraph 27), the negotiations on an IPR chapter also cover IPR enforcement, with the overall aim to ensure a thorough application of IPR in both the EU and India, which is a pre-requisite in the fight against counterfeiting.

The Commission remains fully committed to negotiating with India a sustainable development chapter that will cover the FTA's economic, social and environmental dimensions, including issues of labour standards.

The Commission rejects a sanctions-based approach with respect to these issues but considers an approach based on cooperation, transparency, incentives and follow-up mechanisms involving civil society as a more suitable approach to achieving our sustainable development goals, including with respect to India.

As regards request for a legally binding clause on human rights, the 1994 Cooperation Agreement between the EU and India includes a human rights clause stating that the respect for human rights and democratic principles is the basis for cooperation between the EU and India. The FTA should be part of the overall framework of EU-India relations as governed by the Cooperation Agreement or any agreement replacing the same.

Regarding Resolution's request for continued funding activities aimed at allowing children to go to school, a number of EU funded projects are currently ongoing, covering both basic education and the fight against child labour under the EIDHR (Democratisation and Human Rights) and the ONG-PVD (Co-financing with European development NGOs – Actions in developing countries) budget lines.  Furthermore, the EU provides sector budget support to India's national campaign to universalise elementary education, the 'Sarva Shiksha Abhiyan'.  This centrally sponsored scheme, together with the 'Right to Education Act' aims at providing elementary education for all Indian children. The EU has contributed around € 500 million to this programme.

The Commission will, in accordance with the Treaty on the functioning of the European Union (TFEU), present the FTA to the European Parliament for its consent. In the meantime, the Commission will continue informing the European Parliament as the negotiations progress as to ensure the European Parliament's views are duly taken into account (paragraphs 35 and 36).
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