Follow up to the European Parliament resolution on equal access to public sector markets in the EU and in third countries and on the revision of the legal framework of public procurement including concessions, adopted by the Commission on 20 July 2011
1.
Political Groups which tabled the resolution pursuant to Rule 110(2) of the European Parliament's Rules of Procedure: EPP, S&D, ALDE, ECR
2.
EP reference number: B7-0284/2011/ P7_TA-PROV(2011)0233
3.
Date of adoption of the resolution: 12 May 2011
4.
Subject: Equal access to public sector markets in the EU and in third countries
5.
Brief analysis/assessment of the resolution and requests made in it:
In the resolution, the European Parliament takes position on the issue of reciprocity of access to public procurement markets and the relation with the general reform of the EU public procurement rules. In general, the Parliament is of the opinion that the different issues within the revision of EU procurement law do not have the same priority. It notes that the issue of equal treatment and fair competition on public procurement markets in the EU and in third countries urgently needs more political attention, especially with a view to current problems regarding access to public procurement in third countries, slow progress in negotiations on the revision of the WTO Government Procurement Agreement (GPA) and the reluctance of many third countries to join the GPA.

In its conclusions the European Parliament invites the Commission:

· "… To conduct, before proposing any other new text in the area of public procurement, a detailed analysis of the potential benefits and problems associated with imposing proportional, targeted restrictions on access to parts of the EU's procurement markets and an impact assessment analysing when such an instrument might be used, an assessment of the legal basis thereof, … while continuing to encourage the partners of the EU to offer reciprocal and proportional market access arrangements for European companies"; (§1)
· "… To provide data … on the level of openness of public procurement, to ensure reciprocity with other industrialised countries and major emerging economies and to look for new ways of improving access for European companies to public procurement markets outside the EU, in order to ensure a level playing-field for both European and foreign companies competing for the award of public contracts ….; (§3)
· "… To assess the problems associated with extraordinary low bids and to propose appropriate solutions (§5), while the Parliament sees an urgent need for the EU to achieve better coherence between the common external trade policy of the EU and practices in Member States accepting exceptionally low bids from companies whose home countries are not signatories to the GPA …; (§7)
· To give priority to the simplification of procurement rules, achieving well-balanced access to procurement markets and improving SME access, and to consider other aspects of the revision of public procurement and concessions subsequently (§8).

6.
Response to requests and overview of action taken, or intended to be taken, by the Commission:
The Commission welcomes the resolution of the European Parliament and largely shares the opinion expressed therein. Most of the subjects raised in the resolution will be dealt with during the Impact Assessment that the services of the Commission are currently conducting in the framework of the legislative initiative on the access of third countries to the EU's public procurement market. The Commission Working Program foresees the adoption of this initiative in the second half of 2011.

On 7 June 2011 the services of the Commission have launched an on-line questionnaire in order to consult stakeholders in all EU Member States on their views on a new policy on access to the EU's public procurement markets. This consultation will remain open until 2 August 2011. The replies to this consultation will be used for the Impact Assessment that will enable the Commission to make a decision based on detailed (economic) data, amongst which the current level of openness of public procurement markets, opinions of stakeholders and an assessment of advantages and disadvantages of all possible options. In this context the appropriate legal basis will also be decided.

In the ongoing negotiations on Free Trade Agreements and on the revision of the WTO Government Procurement Agreement, the Commission continues to encourage the partners of the EU to offer reciprocal and proportional market access arrangements for European companies. The Commission also strives for creative and practical ways of improving access for European companies to public procurement markets outside the EU. In the context of the legislative initiative the Commission is planning to put at the disposal of EU companies easily accessible instruments (e.g. websites) that enable them to see which markets are accessible.

With regard to the issue of extraordinary low bids by foreign companies (paragraphs 5-7) the Commission notes that questions on this are included in the stakeholder consultation mentioned above so it is informed about the precise extent of the problem. The Commission furthermore notes that Article 55 of Public Procurement Directive 2004/18/EC contains provisions that allow contracting authorities to reject foreign bids that are considered abnormally low. These provisions are consistent with the common commercial policy in the field of public procurement.

With regard to the priorities indicated by the European Parliament (paragraphs 1 and 8), the Commission notes that the different issues raised are linked, but could be dealt with in parallel. In any case, the legislative initiative on the access of third countries to the EU's public procurement market is scheduled to be adopted in the second half of 2011. The proposal for the simplification and modernisation of the public procurement Directives 2004/17/EC and 2004/18/EC is foreseen for adoption by the Commission in the fourth quarter of 2011. On substance, the Commission agrees that the subjects highlighted by the European Parliament (simplification and clarification of the rules, improving SME access to public contracts, driving innovation through public procurement) are very important aspects of the reform. The Commission is closely looking into ways to achieve these objectives in the best possible way and will duly take into account the priorities indicated by the European Parliament in the future work on the legislative proposal. Concerning an initiative on concessions, the Commission has concluded the Impact Assessment which confirmed a need for action at the Union level. The adoption of a proposal of a Directive on concessions amending the current public procurement Directives is presently scheduled for adoption shortly.
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