Commission Communication
on the action taken on opinions and resolutions adopted by Parliament at the February I and II 2012 part-sessions
ORDINARY LEGISLATIVE procedure - First reading
European Parliament legislative resolution on the proposal for a directive of the European Parliament and of the Council amending Directive 94/19/EC of the European Parliament and of the Council on Deposit Guarantee Schemes
1.
Rapporteur: Peter SIMON (S&D/DE)

2.
EP reference number: A7-0225/2011 / P7_TA-PROV(2012)0049

3.
Date of adoption of the resolution: 16 February 2012

4.
Subject: Deposit Guarantee Schemes

5.
Interinstitutional reference number: 2010/0207(COD)

6.
Legal basis: Article 53(1) TFEU

7.
Competent Parliamentary Committee: Committee on Economic and Monetary Affairs Committee (ECON)

8.
Commission's position: The Commission can accept most amendments adopted by the European Parliament – except for amendments 2, 14, 22, 31-35, 37, 40, 56, 57, 66, 67, 71, 83, 128-131, 135, 149/rev and 150/rev. More detailed explanation below.

Article 1 – Scope (amendments 31-35)

Unacceptable

The Parliament suggests a number of amendments to Article 1 in order to clarify the scope of the Directive. The Commission cannot accept those amendments (notably Amendment 32) as the proposed drafting risks creating loopholes (some banks could be members of schemes that are not subject to the DGS Directive). However, the Commission shares the intention of the Parliament which aims at clarifying how the Directive applies to different types of schemes, in particular statutory, institutional and contractual schemes. The Commission is open to a satisfactory drafting along these lines.

Articles 5 and 6 – Coverage (amendments 66 and 71)
Unacceptable

Amendment 66 allows maintaining higher statutory coverage levels in some countries. This undermines the harmonised coverage level of € 100 000 applicable in all Member States since 31 December 2010. This amendment is not acceptable as it runs contrary to the aim of the Directive, to internal market principles (level playing field) and EU rules on the incorporation of the acquis into EEA law.

Currently, all deposits of a depositor in the same bank are aggregated and protected up to the coverage level of € 100 000. According to Amendment 71, deposits held in the same bank by a single depositor but under different brand names, would be guaranteed separately. Such an approach would raise costs for banks (higher contributions) and DGS (higher payout). It could also encourage the multiplication of brand names to ensure higher coverage of deposits.

Articles 7 and 5 – Reimbursement of depositors (amendments 67, 75-78 and 150/rev.)

Acceptable, except for Amendments 67 and 150/rev.

As regards a deadline for reimbursing depositors after a bank failure, the Commission had originally proposed a reduction of the repayment period to one week (7 calendar days) by end-2013.

In Amendment 150/rev., the Parliament suggests a transitional period until end-2016, during which Member States may maintain the current repayment period of 20 working days; from 2017 onwards, the payout deadline would be shortened to one week (5 working days). The transitional period is linked to the availability of an 'emergency payout' of up to € 5000 for 'depositors in need'. As the Parliament provides for a longer transitional period, the Commission cannot accept this amendment which is not in the interest of the depositor. Further, the emergency payout raises uncertainties in its current form. Therefore, amendment 150/rev is not acceptable at this stage, but can certainly be explored in the context of an overall satisfactory agreement.

As regards payout modalities, Amendment 67 stipulates that deposits shall be paid out in the currency of the Member State in which the account was maintained or in euro. It is not clear who is to decide about the payout currency. Thus, this amendment needs to be redrafted.

Article 8 – Claims against DGS (amendments 79-80)

Acceptable

Amendment 80 introduces a priority for DGS in the insolvency proceeding (schemes which make payments under guarantee shall have the right of subrogation – with a priority immediately after the right of depositors and before all other rights against the liquidator).

Articles 9 and 2 – Financing of DGS (amendments 81-96; amendments 40 and 149/rev.)

Acceptable, except for Amendment 83 and Amendments 40 and 149/rev.

Amendment 82 specifies minimum thresholds for annual contributions during the phasing-in period leading to reaching the target fund level of 1.5% of covered deposits, and also for the restoration of funds when the available financial means of DGS fall short of the target level.

Amendment 83 limits DGS investments to 5% in a single entity. This is too restrictive.

Amendments 86-94 stipulate the possibility to use DGS funds for early intervention and bank resolution measures, which is in line with the forthcoming Commission proposal on bank recovery and resolution.

In this context, while in principle a definition of early intervention and bank resolution measures can be useful, Amendments 40 and 149/rev. cannot be accepted as currently drafted since they create a risk of inconsistency with the Commission's forthcoming legislation on bank recovery and resolution.

Article 10 – Borrowing among DGS (amendments 97-106)

Acceptable

Amendment 97 makes borrowing among schemes from various Member States voluntary. The Commission proposed mandatory borrowing, but voluntary borrowing might be acceptable if necessary to reach an over-all compromise.

Article 11 – Risk-based contributions (amendments 107-114)

Acceptable

Amendment 107 stipulates an obligation for Member States to adjust bank contributions to DGS to individual risk profiles of banks, so in line with the Commission proposal.

Amendment 110 introduces a derogation stipulating that DGS may develop their own specific calculation models or continue to use a sophisticated calculation model they already have in place (subject to approval by competent authorities and the EBA, and in line with EBA guidelines).

Articles 15-18 – Delegated acts (amendments 128-131)

Unacceptable

While the drafting of Amendments 128 to 131 is to a great extent consistent with the common understanding on delegated acts, it is not acceptable for the Commission because it provides for an objection period of 3 months extendable by 3 additional months. There is no objective justification in the present case to depart from point 10 of the common understanding whereby the period should in principle be 2 months, extendable by 2 additional months.

Article 19 – Transitional provisions (amendment 135)

Unacceptable

Amendment 135 imposes an obligation on the Commission to submit by end-2015 a report to the European Parliament and Council covering, inter alia, the following issues: (i) the cumulative effect of the regulatory obligations of credit institutions, such as capital requirements; (ii) the impact on the diversity of banking models, bearing in mind the need to safeguard those models. Whilst the subjects raised are important, this reporting obligation is not acceptable since its content goes far beyond the subject matter of the Directive. The suggested elements are not appropriate to include in a report in the context of the functioning of DGS.

Annexes I and II – Technical details on risk-based contributions (amendments 139-141)

Acceptable

If necessary to reach a compromise, it is acceptable to delete both the Annexes, provided that the EBA is tasked with the elaboration of the technical details on risk-based contributions.

9.
Outlook for amendment of the proposal: With a view to supporting rapid progress in the Council framework, the Commission intends to draw the Council's attention to the Commission's position on Parliament's first reading amendments orally.

10.
Outlook for the adoption of Council's position: Not yet scheduled.

