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Brief analysis / assessment of the resolution and requests made in it:

In principle, the Resolution concerns the implementation of the Regulation in 2009 and 2010. However, it must be considered in the context of the ongoing review of Regulation 1049/2001. The Commission made a proposal for a recast of this Regulation on 30 April 2008 [COM(2008)229] and submitted a second proposal aimed at aligning the Regulation to the Lisbon Treaty [COM(2011)137]. The Parliament has not closed its first reading on the first proposal.
The Resolution raises issues which are part of the review of Regulation 1049/2001, taking advantage of the entry into force of the Lisbon Treaty. It criticises the Commission for its alleged unwillingness to accept Parliament's amendments contained in the LIBE report of 11 March 2009.
Issues raised in the Resolution:

Review of the Regulation: The Commission's proposal of 2008 would reduce the level of transparency. (§7)

Institutions covered: All institutions, bodies, offices and agencies, including the EEAS, should immediately and fully apply Regulation 1049/2001. (§4)

Compliance with case law – need to change the legislation:
Interventions of the Courts, the Ombudsman and the EDPS cannot replace legislative activity. (§5)

The institutions must abide by the Turco judgment and disclose legal opinions drafted in the framework of a legislative process. The legislator should overcome the problems highlighted by the case law. (§5)

A legislative clarification is needed to correctly apply the Sweden/Commission
 case law regarding access to Member State documents. (§8)

The protection of personal data and the right of access to that data should be properly balanced. The judgment of the Court in Bavarian Lager
 is based on the current wording of the Regulation, which should therefore be amended. (§30-31)

Active transparency:

EU institutions and bodies should make information and documents available pro-actively.
The Commission should publish agendas, minutes and declarations of interest related to expert groups, names of members, proceedings and votes of comitology committees as well as documents considered by such groups and committees. (§18)

The Commission should publish all information on beneficiaries of EU funds on a single website. (§42-43)

There should be more coordination and interoperability of the institutions' registers. Commission and Council should negotiate with Parliament on amending the joint declaration on co-decision and the inter-institutional agreement on better law-making. (§49-50)

Exceptions to be narrowed down:

The 'space to think' should be more strictly defined. The current Article 4(3) second subparagraph is too open-ended. The 'space to think' exception should not apply to legislative procedures. (§25-29)

There are divergences between Regulation 1049/2001 and the Aarhus Convention (Access to information, public participation in decision-making and access to justice in environmental matters). The Commission should publish its conformity-checking studies. (§32-34)

Documents related to international agreements should be disclosed, unless there is real harm to international relations; this exception should furthermore be subject to a public interest test. Parliament's prerogatives (Art. 218 TFEU) should be fully respected. (§35)

Procedural issues:

EU institutions should adopt a common body of administrative law under Art. 298 TFEU. (§37)

The Commission fails to respect the time limits laid down in the Regulation. (§38-40)

Requests for information should be handled as requests for access to documents, where relevant documents exist. (§41)

Focal points for access to documents should be created and proper training provided to staff. (§44)

The inter-institutional committee, foreseen in Article 15(2) of the Regulation, should meet at least once a year and should work on an annual audit report on transparency prepared by the Ombudsman. (§51)

Reply to these requests and outlook regarding the action that the Commission has taken or intends to take:

General comment - the Commission's proposal of 2008

The resolution on public access to documents for the years 2009-2010 contains useful suggestions, which the Commission will duly take into consideration. However, the debate on this resolution cannot replace the legislative process on Regulation 1049/2001, which must be continued. In this regard, the Commission should stress again that its proposal for a recast, submitted in April 2008, ensures the same level of transparency and is intended to clarify a number of provisions and facilitates the application of the Regulation.

Extension to all institutions (paragraph 4)

The applicability of the current Regulation, adopted under Article 255 EC, was extended to the agencies by inserting a specific provision in their respective founding acts and most other institutions and bodies have adopted transparency rules, which are identical or to a large extent very similar to Regulation 1049/2001. The newly created EEAS also applies the Regulation. The Commission agrees that it is not sufficient that most of the institutions, bodies and agencies comply de facto with the new Treaty. This is precisely why the Commission submitted in March this year a proposal aimed at implementing Article 15(3) TFEU by extending the institutional scope of the Regulation. The Commission's objective with this proposal is to make the existing Regulation rapidly compliant with Article 15(3) of the Treaty on the Functioning of the European Union. It is to be noted that the European Council and the Court of Justice are currently not covered by the rules on access to documents.

Case law and changes to the legislation (paragraphs 5, 8, 30 and 31)

The Commission shares the view expressed in the resolution that case law or conclusions of the Ombudsman or of the EDPS cannot replace legislative activity. Therefore, the Commission's proposal provides for clarifications taking into account the case law existing at that time. The Turco
 judgment was delivered after the Commission submitted its proposal. The Commission will take it into account when discussing its proposal with the co-legislators during the normal legislative process, as well as other case law developed in the meantime.

As regards the Bavarian Lager ruling, the Commission would recall that the institutions must respect the fundamental right to data protection, including when adopting rules on transparency, as held by the Court of Justice in its Schecke
 judgment.

Pro-active transparency (paragraphs 18, 42 and 43)

The Commission agrees that information should be made available to the public pro-actively to the extent possible.

Information and documents on comitology committees and expert groups are available through the dedicated websites.

The Commission provides information on beneficiaries of EU funds under central management on its own website. The Commission makes information on beneficiaries of funds under shared management accessible through a portal providing links with national websites.

The Commission shares Parliament's wish to improve the inter-operability of the public registers.

The protection of the 'space to think' (paragraphs 25-29)

All institutions and bodies must have the ability to reflect on all possible policy options before taking a decision. Article 4(3) strikes a balance between the public's right to know and the need for such a "space to think". As the Court of Justice recently clarified
, after a decision has been taken, the need for protection is less acute and, under the current Regulation, only the opinions for internal use, expressed in the course of deliberations and preliminary consultations are likely to remain protected.

The Regulation and the Aarhus Convention (paragraphs 32-34)

The EU institutions and bodies apply the Aarhus Convention through Regulation 1367/2006. As regards access to environmental information, this Regulation refers to Regulation 1049/2001, which is the general framework for public access to documents. However, where grounds for refusal are not applicable to environmental information, this information is disclosed, even if the remaining parts of the document concerned are withheld. The Commission considers that the Aarhus Convention is respected.

International agreements (paragraph 35)
The Commission must protect, where needed, its relations with third countries and with international organisations, and in particular the positions it takes on behalf of the Union in international negotiations. Respect for Parliament's prerogatives does not have to be solved in the context of Regulation 1049/2001 which concerns access by the public.

A citizen-friendly approach (paragraphs 38-41, 44 and 49-50)

The Commission acknowledges certain difficulties in complying with the time limits laid down in the Regulation. This is due to the number of very bulky requests, where access is often requested to complete files or to all documents relating to a specific subject, which may consist of tens of thousands of pages. It is obvious that time limits must be respected, but there is an issue of proportionality which we need to address.

In practice, the Commission does examine requests for information. If there are relevant documents, such requests are handled under Regulation 1049/2001. Otherwise the provisions of the Code of Good Administrative Behaviour apply.

Each Commission department has a dedicated member of staff in charge of coordinating the application of the Regulation. Staff training is organised on a regular basis.

Regarding Article 298 of the Treaty, which provides that the institutions shall have the support of an open, efficient and independent European administration, this is an important but broader issue and should not be combined with the discussion on access to documents, for which a specific legal basis exists.
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