Follow up to the European Parliament Resolution on better legislation, subsidiarity and proportionality and smart regulation, adopted by the Commission on 7 December 2011
1.
Rapporteur: Sajjad KARIM (ECR/UK)

2.
EP reference number: A7-0251/2011 / P7_TA-PROV(2011)0381

3.
Date of adoption of the Resolution: 14 September 2011
4.
Subject: The main focus is the Commission strategy for smart regulation
5.
Competent Parliamentary Committee: Committee on Legal Affairs (JURI)

6.
Background of the resolution: This resolution was adopted following the resolutions Parliament had adopted on "Independent Impact Assessment" in June and the "Twenty-seventh annual report on monitoring the application of EU law (2009)" in September.
7.
Brief analysis / assessment of the resolution and requests made in it:

The resolution endorses the strategic approach adopted by the Commission in its communication on Smart Regulation
 (§3); addresses an invitation to the Presidencies and the Commission to set in motion the process of renegotiating the Inter-institutional Agreement (IIA) on better law-making (§6); and stresses the need for a prolongation of the programme to reduce administrative burdens together with a more ambitious target (§17). The resolution also requests more quantification in IAs (§33); favours exempting SMEs from regulation where provisions would disproportionately affect them and there is no robust reason for including them in the scope of the legislation (§36); recognises the contribution made by the High-Level Group of Independent Stakeholders on Administrative Burdens and the need to review its composition (§15); devotes attention to the role of national parliaments and their capacity to express their position on subsidiarity (§12); suggests improvement for stakeholder consultation (§25-31); recalls the need for correlation tables (§39), welcomes the wider use of ex-post evaluation for 'all' legislation and suggests the use of sunset clauses or review provisions (§44).
8.
Response to requests and overview of action taken, or intended to be taken, by the Commission:
The Commission welcomes the resolution adopted by the Parliament and notes the endorsement it gives to its strategic approach to smart regulation. The Commission also welcomes the fact that the resolution recognises the joint responsibility of all European Institutions in "promotion and delivering better lawmaking in particular in accordance with the principles and guidance contained in the Smart Regulation agenda and the Inter Institutional Agreement on better lawmaking" and the need for a renewed commitment to these principles to be shown by all parties.

The Commission's position on the main elements addressed to it in the resolution:
· Urges the upcoming Presidencies and the Commission to set in motion the process of renegotiating the IIA on Better Law-making;(point 6)
The Commission considers that the current IIA remains ambitious and any discussion must start with a frank assessment of why important provisions have not fully been implemented by the Council and the Parliament. The Commission is ready to assess with the Parliament and Council the potential for realistic improvements to the better regulation set-up at EU level.

· Calls on the Commission to undertake to respect the deadlines for meeting request by Parliament pursuant to Article 225 TFEU, with specific reference to the commitment under the Framework Agreement to draw up a report on the concrete follow-up of any request within the three months following the adoption of a legislative initiative report in plenary, and to submit a legislative proposal at the latest after one year; (point 9)
The Commission reports on its follow-up of legislative initiative reports voted on by the Parliament in its notes "suites à donner", normally within three months after Parliament's resolution. If the Commission does not intend to submit a relevant legislative proposal, it informs Parliament and gives detailed reasons.
· Stresses the need for the programme to continue post-2012 to cover the life of the current Commission, with a more ambitious and clearly defined target and an enhanced remit to enable the programme to extend beyond simply administrative burdens and to address regulatory burdens and costs arising from EU legislation as a whole, including regulatory ‘nuisances’; (point 17)
As announced in its Smart Regulation Communication, the Commission will continue to eliminate unnecessary administrative burden within a broader integrated approach, which takes into account all the factors which determine the efficiency and effectiveness of legislation. The Commission is therefore merging its efforts to reduce administrative burdens with those to simplify legislation. Key tools in this new approach are systematic ex-post evaluations of legislation and more comprehensive policy evaluations called 'fitness checks'. The aim will be to identify excessive burden, inconsistencies and obsolete or ineffective measures, and to help identify the cumulative impact of legislation.
· Calls on the Commission and Member States to introduce more information in reporting requirements after implementing specific legislation to tackle the problem of ‘gold-plating’; considers that discrepancies can be significantly reduced if Member States are required to provide reasoned opinions explaining their decision to go beyond the standards set in the directives being implemented; (point 20)
'Gold plating' is not per se against the Treaties except where EU law seeks full harmonization. Directives include as a rule obligations on Member States to communicate to the Commission the text of their provisions which are necessary to comply with a given directive.
· Urges the Commission to continue to implement sectoral plan measures to reduce administrative burdens; (point 21)
The existing sectoral reduction plans are an integral part of the Action Programme for Reducing Administrative Burdens in the EU on which the Commission will report by the end of 2012. So far the Commission has delivered sectoral proposals with an estimated reduction potential of 31.6%, equivalent to savings of EUR 39 billion. The Commission has already in place a broader and integrated approach to continue reducing unnecessary administrative burden (see point 17).

· (...) calls on the Commission to effectively mainstream multilingualism in the running and publication of the results of public consultations, as a prerequisite for extensive involvement of all the European stakeholders; (point 29)

The Commission is conscious of the fact that language barriers may constitute a hindrance for citizens who might otherwise participate in its public consultations. The Commission is committed to multilingualism in relation to public consultations and constantly makes efforts to improve this situation. But this goal can only be achieved within the limits of available resources, as well as, in certain circumstances, respecting time constraints.

· urges the Commission to improve its communication after the consultation period has closed, and to provide feedback on the main issues raised by all respondents; (point 31)
The Commission is aware of stakeholders' wish for better general feedback on how and to what extent the comments have been taken into account. The Commission services are paying particular attention to training and appropriate awareness raising among staff, as well as sharing information and good practices on stakeholder consultation between the Directorates-General.

· Strongly endorses the proposal that, where new laws impose a cost on businesses, equivalent cost offsets should be identified, which would reduce as far as possible the regulatory burden elsewhere; considers this to be a key aspect of future programmes which will reduce burdens and improve the regulatory framework for businesses as a whole; (point 34)
The Commission will continue to address burden reduction, or simplification more broadly, on a regular basis, via its rolling simplification programme, its evaluations, fitness checks and impact assessments (see point 17). The Commission does not consider it to be appropriate to regulate, based only upon considerations of administrative burden. The need for regulation can only be decided on the basis of an integrated assessment of all benefits and costs.

· Urges the Commission, when formulating new legislation, to place the utmost importance on its possible impact on small and medium-sized enterprises; calls on the Commission to seek to exempt SMEs from regulation where provisions would disproportionately affect them and there is no robust reason for including them in the scope of the legislation; (point 36)
President Barroso has already announced his intention to find ways to reduce burdens on micro-enterprises, and that the Commission is considering reinforcing the micro entities dimension in its SME 'test' and is also planning further screening of the acquis so as to identify existing obligations from which micro entities could be exempted or where a lighter regime could be envisaged.
· Calls for the EUR-Lex database to be improved in order to make it more transparent and ‘user friendly’; (point 42)
The Commission has given its support to the development of the new EUR-Lex undertaken by the Publications Office, aiming at a more user-friendly system to promote easier access to EU law. According to the Publications Office, to that effect new functionalities for the end user should be available with the launch of the new EUR-Lex portal scheduled for on 1st January 2012.

· Calls on the Council and the Commission to work together with Parliament in a constructive manner in order to ensure that the new system of delegated and implementing acts works smoothly in practice; (point 43)
· The Commission fully agrees that constructive co-operation between the three institutions is essential for the smooth implementation of Articles 290 and 291 of the TFEU. Indeed, the practice of inter-institutional negotiations in several legislative files since the entry into force of the Lisbon Treaty, has shown that there is a need for a common reflection about the line of demarcation between the delegated powers and the implementing powers of the Commission. The Commission has always reiterated that the starting point must be the legal criteria established by the Treaty itself, and not the political advantages of application of a specific legal regime. The misuse of Article 290 or 291 could make the basic act illegal.
· Welcomes the wider use of ex-post evaluation of implemented legislation; emphasises, however, that such evaluation should be used for all significant legislation, not only in key sectors; (…) and suggests that increased inclusion of ‘sunset’ clauses (…); (point 44)
The Commission is increasingly evaluating legislation with a view to improving the quality of policy-making in all policy areas and identifying new opportunities to simplify legislation and reduce administrative burden. The Commission's planning of evaluations in the years to come is publicly available on a dedicated website
. The evaluation reports are also available on a new website, which gives access to the Commission's evaluations in all policy areas
. In relation to sunset clauses, this possibility has been already foreseen by the Commission in its action plan to simplify and improve the regulatory framework
. A revision/review clause can be introduced, when appropriate, into the proposed legislation, in particular in areas of fast technological developments.
The position of the Commission on other suggestions/proposals of the resolution:

· Welcomes the European citizens’ initiative(…) and encourages the Commission to ensure that citizens are made aware of the rules and regulations applicable so as to enable them to use this instrument effectively from the outset; (point 8)
The Commission will launch a new website for the citizens' initiative at the beginning of next year. This website will provide all the necessary information on this new instrument. From April 2012, it will also include information on all proposed citizens' initiatives. As foreseen in Regulation 211/2011 on the citizens' initiative (Article 4(1)), the Commission will set up a point of contact to answer citizens' questions on the rules and procedures applicable to the citizens' initiative.

· Notes the positive contribution made by the High-Level Group of Independent Stakeholders on Administrative Burdens (…); emphasises, that the composition of the group should be better balanced, with the inclusion of more experts representing civil society and experts from other Member States; (point 15)
The members of the Group have been selected on the basis of their expertise in Better Regulation and/or the policy areas covered by the Action Programme. In so doing, the Commission has ensured that the interests of small and large businesses, social partners, and consumer and environmental organizations, including non-governmental organizations are adequately represented, as foreseen in the Group's mandate.
· Welcomes the Commission’s commitment to review its consultation procedure, (…) however, that there is a need to better involve all stakeholders, and considers that the Commission could explore methods of introducing inclusive awareness-raising procedures (…) identifying national and European stakeholders of interest to relevant policy fields and proposals and seeking to involve them directly in the consultation process; (point 25)
The Commission services and the Member State experts are currently exploring ways to better involve stakeholders (including harder-to-reach stakeholders, like micro enterprises) in its consultation processes at national level. The Commission recalls that the twelve week public consultation is often only a part of a longer process in which Commission services communicate with stakeholders using a variety of instruments.

· (…) suggests that the Commission should investigate whether a ‘clarity test’ could be introduced, to ensure that consultation documents are easy to understand and reply to; (point 30)
The Commission's Minimum Standards for Consultation (COM(2002)704) already provide that all communications relating to consultation should be clear and concise, and should include all necessary information to facilitate responses.

· Suggests in the context of strengthening European competitiveness that impact assessments should identify the particular effects – both positive and negative – that measures will have on competitiveness and growth within the EU; considers that these effects should as far as possible be quantified; (point 33)
The Commission confirms its commitment to assess the impact on competitiveness of all policy proposals with a significant effect on the economy as part of the existing integrated impact assessment process. Additional operational guidance is under preparation. The Commission will carry out quantitative assessment of significant impacts where doing so is feasible.
· Calls on the Commission to build on the successful programmes of better lawmaking and of administrative simplification in the Member States; (point 40)
Through formally established networks with national officials at management and expert level, the Commission has a continuous exchange of views with Member States regarding the different approaches to simplification and administrative burden reduction.

· Stresses that the recasting technique should always be used when amending legislation; at the same time recognises and respects the Commission’s rights in the legislative process; (point 41)
The Commission fully agrees that the recasting technique should be used as a rule, when amending legislation according to the IIA on recasting, which should be respected by all three institutions. In this context the Commission has expressed its concern on several occasions about changes in the Parliament's procedures for examining recast proposals. The Commission will continue discussions with the Parliament in order to overcome the difficulties encountered in the use of recast as a standard procedure to update and simplify existing legislation.

· Welcomes the personal support the President of the Commission has given to the Smart Regulation agenda; considers the issue to be of sufficient importance that real political leadership is required from the Commission to keep this issue high on the political agenda, and in this regard suggests that the agenda be brought forward as a key part of the portfolio for one of the College of Commissioners; (point 46)
While in the past the better regulation portfolio was shared among Commissioners, the decision of President Barroso to concentrate all smart regulation activities under his direct responsibility ensures effective political leadership and ownership across the Commission.
----------------
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