Follow up to the European Parliament Resolution on the EU's efforts to combat corruption, adopted by the Commission on 7 December 2011
1.
Political Groups which tabled the resolution pursuant to Rule 115(5) and 110(2) of the European Parliament's Rules of procedure: EPP, S&D, ALDE, Greens/EFA, GUE/NGL and ECR

2.
EP reference number: B7-0481/2011 / P7_TA (2011)0388
3.
Date of adoption of the resolution: 15 September

4.
Subject: EU's efforts to combat corruption

5.
Background of the resolution: The Resolution was tabled as a follow-up of the adoption by the Commission of the anti-corruption package in June 2011. The Resolution was submitted to the plenary for adoption on the occasion of the European Parliament's debates on a number of oral questions addressed to the Commission and to the Council on the implementation of the recently adopted anti-corruption package.
6.
Brief analysis/assessment of the resolution and requests made in it:

The Resolution welcomes the adoption by the Commission of the anti-corruption package and notably the setting up of the EU Anti-Corruption Report and calls upon the Commission to prioritise the fight against corruption in the context of the security agenda for the years to come, including as regards the human resources allocated to it. (§1, 2)
With regard to the EU Anti-Corruption Report the Resolution calls on the Commission to:

· address the key concern of effective implementation of anticorruption laws, as well as dissuasive sanctions; to take steps to stimulate the transposition and enforcement by the Member States of relevant international and regional anticorruption instruments; (§3, 4)

· ensure that independent experts are part of the expert group and the network of research correspondents; (§5)

· consider issuing interim anti-corruption reports before 2013; (§6)

In addition, the European Parliament calls on the Commission to:

· act on the basis of Article 83 (1) TFEU to adopt minimum rules on the definition of and sanctions for corruption, given its cross-border dimension and internal market consequences; (§7)
· take further action at EU level towards harmonising legislation on the protection of whistleblowers (including protection against libel and defamation lawsuits and criminal charges) and the criminalisation of illicit enrichment; (§10)
· speed up its work in order to meet its reporting obligations under the UN Convention against Corruption; (§17)

· make the fight against anonymous shell companies in secrecy jurisdictions, enabling criminal financial flows, a key element of the upcoming reform of the Anti-Money Laundering (AML) Directive; (§20)
· ensure strong policy coordination of the anti-corruption reporting mechanism with the new anti-fraud strategy and the legislative initiative on criminal assets recovery, included in the wider package on the protection of the licit economy; (21)
· report on an annual basis to the European Parliament; (§22)
· make the current work of national focal points against corruption more effective; (§15)
· ensure – together with Eurojust – a more efficient and speedy  exchange of documents and information between national courts on corruption cases with a cross-border dimension. (§13)
7.
Reply to these requests and outlook regarding the action that the Commission has taken or intends to take:

EU Anti-Corruption Report

The Commission has placed the fight against corruption high on its agenda, as demonstrated by the adoption of a comprehensive anti-corruption package and the setting up of an ambitious anti-corruption reporting mechanism which will openly, straightforwardly and objectively assess the state of play of fighting corruption across the EU and look into possible solutions for further improvement.

With the EU Anti-Corruption Report, the Commission will focus on effectiveness of implementation, and will highlight in an objective manner achievements, as well as vulnerabilities in the Member States' anti-corruption efforts.

The Report will focus on a number of cross-cutting issues of particular relevance at EU level (including case studies, best practices and recommendations), as well as selected issues specific to each Member State, which will be highlighted in country analyses, including tailor-made recommendations. The effectiveness of implementation will be assessed against a number of indicators, both quantitative and qualitative. The Communication on Fighting Corruption in the EU gave some indicative examples of indicators that may be considered, but overall defining of indicators is a thorough process which will need careful consideration. When defining indicators the Commission intends to focus on the practical impact of anti-corruption measures and, as far as possible, look at how policies actually affect corruption on the ground. Once the indicators are identified, the Commission will collect and analyse information from various sources (including the existing monitoring mechanisms, such as GRECO, OECD, UNCAC, civil society, relevant anti-corruption networks, Commission services, EU agencies and other stakeholders).

As part of the package, the Commission adopted the second Report on the implementation of the Council Framework Decision 2003/568/JHA on combating corruption in the private sector. The report indicates that the quality of transposition remained uneven, notably as regards the provisions on criminalisation of all elements of active and passive bribery and on liability of legal persons. Moreover, even for Member States that have transposed such provisions in their legislation, the information on the actual track-record of enforcement is rather scarce. The Commission will continue to work with the Member States on improving enforcement and will monitor further progress. As regards other key international anti-corruption instruments, such as UNCAC, Council of Europe's Criminal and Civil Law Conventions on Corruption and the OECD Anti-Bribery Convention, they all have dedicated monitoring mechanisms, with which the Commission, in the spirit of seeking synergies, will cooperate to the maximum extent.

In the Communication on Fighting Corruption in the EU the Commission called upon the Member States that have not ratified the above-mentioned international legal instruments to do so without further delay. It also asked the Member States to notify the Commission of the steps taken with a view to ratifying these instruments and of any reasons for non-ratification.

The follow-up of these recommendations will be monitored through the EU Anti-Corruption Report and, in case of no action, highlighted in the tailor-made recommendations to Member States. The Report should therefore generate additional political commitment to ensure compliance with EU and international commitments.
The Commission will be assisted in its work by an expert group. The group will be appointed by the Commission, following an open call procedure. The Commission Decision on setting up the expert group on corruption was adopted on 27 September 2011 and the call for applications was published on 30 September 2011. The Commission expects applications from persons coming from a wide range of backgrounds (law enforcement, judiciary, prevention of corruption, civil society, research, public and private sector, international organisations). The experts will not represent their Member State or their employer/organisation, but will act in their personal capacity. The selected candidates must enjoy undisputed expertise and a high reputation for integrity.
A network of local research correspondents will also be set up, to complement the work of the expert group, by collecting relevant information in each Member State. It will in fact be a network of contact points from each Member State, from among the representatives of civil society, academia and researchers. The network will be established through public procurement procedures. Its setting up is foreseen for mid 2012.

The Commission does not intend to bring forward the adoption date for the EU Anti-Corruption Report. 2013 is the earliest realistic target date for the first Report, given the complexity of the preparatory process for making such a mechanism, the first of its kind at EU level, operational.

Legislative measures
As regards the request to act on the basis of Article 83(1) TFEU to adopt minimum rules on the definition and sanctions for corruption, the Commission analysed this possibility in the impact assessment carried out in preparation for the anti-corruption package. While not discarding this as an option in the longer run, the Commission considers that at present such a legislative solution would be premature. Compared to other policy areas in which the Commission has taken legal initiatives, relatively little is known about the extent and implications of corruption. Long and intensive evidence gathering, careful comparison with existing legal instruments, thorough analysis of the potential impacts of a legislative solution would be needed to agree on common definitions and minimum sanctions.

The Commission believes that effective protection of whistleblowers against retaliation is a key element of anti-corruption policies and acknowledges that the relevant legal framework on whistleblowers' protection is uneven across the EU, creating difficulties in handling cases with a cross-border dimension. The Commission has already supported through its programmes a study conducted by Transparency International on the existing protection mechanisms in 10 Member States. The study was conducted in 2009 and finalised at the beginning of 2010. In the implementation process of the anti-corruption package, the Commission intends to complement and update the findings of the above-mentioned study and carry out an overall assessment of the frameworks for protection of whistleblowers across the EU, as a basis for further action at EU level.

As regards criminalisation of illicit enrichment, the Commission does not intend for the moment to promote such a legislative initiative at EU level. The UN Convention against Corruption (UNCAC) comprises specific provisions on criminalisation of illicit enrichment. Through the EU Anti-Corruption Report, the Commission will continue to urge the Member States that have not ratified UNCAC to do so without delay and for those that have ratified, to implement accordingly the provisions of the Convention.

EU commitments under the UN Convention against Corruption (UNCAC)

The Commission Communication on Fighting Corruption in the EU reiterated the commitment to pursue the legal obligations pertaining to the Union under UNCAC and the Commission's pledge to finalise the assessment of the impact of the changes brought by the Lisbon Treaty on the scope of the Union's obligations within UNCAC, including the issue of participation in the review mechanism. The legal obligation of self-assessment is an integrated part of the Convention. In the case of the Union, the process of self-assessment is more complex as it involves cooperation between all EU institutions, as well as with Member States in the matters falling under shared competence. The entry into force of the Lisbon Treaty brought a more streamlined Union competence in the fields relevant within UNCAC and consequently a need to re-assess the scope and exercise of Union's competence under this instrument, as well as to potentially consider the completion or amendment of the declaration of competence on the matters governed by UNCAC. The Commission is currently analysing the impact of these changes on the scope of the Union's obligations under UNCAC. Once this analysis is completed, the modalities of participation in the UNCAC review mechanism, including the appointment of experts will be determined.

Financial investigations and anti-money laundering framework
The Commission intends to ensure that financial investigation and financial criminal analysis become a standard part of the investigation of all serious crime (not only financial crimes) cases. To this end, the Commission foresees the adoption in 2012 of a strategy on financial investigations that aims at promoting an integrated approach to prevent, detect and root out penetration of licit economy by modern criminal threats.
The upcoming reform of the Anti-Money Laundering Directive (adoption foreseen in 2012) will also carefully consider the realities of the current setting and will look into a modern and effective approach that would also take account of the ongoing work of the Financial Action Task Force.
Coordination of the EU Anti-Corruption Report in the wider package on the protection of licit economy
The anti-corruption package is indeed part of a wider initiative on the protection of licit economy, jointly with a new Commission Anti-Fraud Strategy (adopted on 24 June 2011) and an incoming legislative proposal on confiscation and asset recovery (currently in preparation). The work on these initiatives and, where applicable, on their implementation, is closely coordinated among the Commission services.

The Communication on Fighting Corruption in the EU covers in a comprehensive manner issues related to the enforcement of anti-corruption policies by the Member States, while the Anti-Fraud Strategy complements the former and focuses on measures under the responsibility of the Commission for the protection of EU financial interests. Moreover, some of the activities foreseen in the plan for the implementation of the Anti-Fraud Strategy will feed in the work on the EU Anti-Corruption Report (e.g. future study on corruption in public procurement affecting EU funds).

The Communication on Fighting Corruption in the EU referred to asset recovery as a priority area for the implementation of EU anti-corruption policy where an upcoming legislative proposal will soon be put forward by the Commission with the aim to ensure a more effective framework at EU level for confiscation of criminal and criminally tainted assets, as well as for full recovery of corresponding values.

Report to the European Parliament on the implementation of the EU anti-corruption policy
The Commission is willing to report to the European Parliament on an annual basis on the state of play of implementation of the anti-corruption package and is also open to provide clarifications on the questions raised.

Other matters
European Anti-Corruption Contact Point Network (EACN)
The Commission believes that a network such as EACN may play an important role in improving cooperation among authorities and agencies of EU Member States charged with preventing or combating corruption. However, as stated in the Communication on Fighting Corruption in the EU, the Commission would like to see that a clearer distinction is made between the respective roles of the European Partners against Corruption (EPAC) and EACN. This includes clarifying the mandate of the EPAC/EACN secretariat. Moreover, the Commission believes EACN sessions should focus more on concrete deliverables and operational issues of interest to corruption investigators. Based on the findings regarding the effectiveness of the network's activities, the Commission may consider further measures, such as preparing a proposal to modify the Council Decision establishing the EACN.

Exchange of documents and information between national courts on corruption cases with a cross-border dime

The Communication on Fighting Corruption in the EU called upon Eurojust to strengthen its efforts to facilitate the exchange of information among Member States' authorities in the corruption cases with cross-border implications. The Commission will work with Eurojust towards meeting this objective.
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