Commission Communication
on the action taken on the opinions and resolutions adopted by the European Parliament at its October I and II 2011 part-sessions
PROCEDURE LEGISLATIVE SPECIALE - CONSULTATION

European Parliament legislative resolution on the proposal for a Council directive on the common system of taxation applicable in the case of parent companies and subsidiaries of different Member States (recast)

1.
Rapporteur: Sven GIEGOLD (Greens/EFA/DE)
2.
EP reference number: A7-0314/2011 / P7-TA-PROV(2011)0464

3.
Date of adoption of the resolution: 26 October 2011

4.
Subject: Parent-Subsidiary taxation Directive (recast)

5.
Inter-institutional reference number: 2010/0387(CNS)

6.
Legal basis: Article 115 TFUE

7.
Competent Parliamentary Committee: Committee on Economic and Monetary Affairs (ECON)

8.
Commission’s position: The Commission cannot accept the amendements adopted by the European Parliament.
The Commission tabled a proposal for a recast of the Parent-Subsidiary Directive in 2010 (COM(2010)0784). This recast codifies principally the text of the existing Directive and subsequent amending Directives. Only one sentence is significantly changed which concerns the future adoption of a common corporate tax system in the EU.

The European Parliament resolution proposes three amendments. Amendment 1 extends the scope of the recital 9 "to avoid extreme forms of under-taxation or non-taxation".  Amendments 2 and 3 limit the benefits of the Parent-Subsidiary Directive for profit distributions received by a parent company to cases where the overall taxation reaches a minimum level (currently, 17.15%).

Changes of the kind do not respect the provisions of the Interinstitutional Agreement on a more structured use of the recasting technique for legal acts (2002/C 77/01). Pursuant to point 8 of this Interinstitutional Agreement, "[W]here, in the course of the legislative procedure, it appears necessary to introduce substantive amendments in the recasting act to those provisions which remain unchanged in the Commission's proposal, such amendments shall be made to that act in compliance with the procedure laid down by the Treaty according to the applicable legal basis". The legal basis concerned requires the exercise, by the Commission, of its right of initiative. Since the Commission has not proposed changes to the codified part, it would only accept, in line with the spirit of the Interinstitutional Agreement above, those amendments which have appeared in the course of the legislative process indispensable for reasons of coherence and clarity. Such is not the case of the amendments concerned. Therefore, they can not be dealt with in the context of the present proposal.

Moreover, it is not appropriate to alter the proposal, so as to reflect the amendments indicated in the resolution. Requiring the suggested minimum rate on the subsidiary distributing its profits would result in the exclusion from the directive scope of companies established in several Member States with rates below the threshold [e.g. Germany, Latvia, Lithuania, Bulgaria, Romania, Ireland and Cyprus].

This approach would lead to a partial integration of the national markets and a situation potentially challenging the Treaty freedom of establishment. This is not justified by the interest to combat unfair tax practices and extreme forms of under-taxation or non-taxation, since the amendments tabled are not directed against such practices.

9.
Outlook for amendment of the proposal: The Commission will not introduce a modified proposal. The Commission is concerned about extreme forms of under-taxation or non-taxation. In 2012/2013, it intends to table an initiative addressing these issues, outlining possible approaches to tackle tax circumvention.

10.
Outlook for the adoption of the proposal: The recast text is in principal ready for adoption by Council; the only lacking requirement for formal adoption was the opinion of the European Parliament. The Council has adopted the proposal on 30 November 2011.

