Follow up to the European Parliament resolution on modernisation of EU public procurement policy, adopted by the Commission on 17 January 2012
1.
Rapporteur: Heide RÜHLE (Greens/EFA/DE)
2.
EP reference number: A7-326/2011 / P7-TA(2011)0454
3.
Date of adoption of the resolution: 25 October 2011
4.
Subject: modernisation of EU public procurement policy
5.
Competent Parliamentary Committee: Internal Market and Consumer Protection (IMCO)
6.
Brief analysis / assessment of the resolution and requests made in it:
In its resolution, Parliament gives its views on the modernisation of EU public procurement policy in response to the Commission Green Paper (COM(2011) 15).  The tasks identified and principal recommendations made by Parliament in its resolution are:
1) improving legal clarity: Parliament stresses the need to clarify the exemption of public-public cooperation and takes the view that a legal act on service concessions would not be justified except with a view to remedying any distortions in the internal market that have yet to be identified. It suggests that lighter provisions for B services should be maintained, and that the Commission should develop tools that make it easier for local and regional authorities to decide to which categories services belong. 
2) developing the full potential of public procurement – best value for money: Parliament takes the view that the criterion of lowest price should, as a general rule, be replaced by that of most economically advantageous tender, taking into account the entire life-cycle costs of the goods, services or works in question; it asks the Commission to develop, in cooperation with the Member States, an appropriate calculation methodology (on a broad and non-obligatory basis). The Commission should encourage the Member States and contracting authorities to use sustainable public procurement contracts. The Commission must adapt the pre-commercial procurement procedure in order to stimulate innovation, and must assess the need for rules on subcontracting (for example, on the establishment of a chain of responsibility). The thresholds should be reassessed and raised if necessary so as to facilitate access for not-for-profit and social-economy operators and SMEs. Parliament is not in favour of the imposition of rules on ‘what to buy’.
3) simplifying the rules and allowing more flexible procedures: Parliament is in favour of clearer, simpler and more flexible rules; it advocates assessing whether wider use should be made of the negotiated procedure with prior publication, systematic admission of alternative bids (or variants) and professionalisation, and recommends setting up a network of centres of excellence with exchanges of good practice.
4) improving access for SMEs: the criteria on financial standing should be proportional to the contract; the Commission should increase awareness of the importance of splitting contracts into lots and consider the implementation of the ‘apply or explain’ principle; it should also encourage the grouping of SMEs and small businesses; self-declarations should be allowed and original documents should be requested only from the selected candidates or the successful tenderer. Parliament asks the Commission to promote the option of an ‘electronic procurement passport’.
5) ensuring sound procedures and avoiding unfair advantages: Parliament takes the view, inter alia, that the Commission should promote more efficient reporting practices, including exchanges of information on the exclusion of unsound bidders; it calls on the Commission to introduce rules to protect whistleblowers and assess the problems associated with exceptionally low bids. 
6) expanding the use of e-procurement: in particular, Parliament would like at least 50% of contracts to be awarded electronically; it asks the Commission to develop common standards and ensure interoperability between the different e-procurement platforms.
7.
Response to requests and overview of action taken, or intended to be taken, by the Commission:
As provided by the Single Market Act, the Commission will adopt its legislative proposal for the revision of the public procurement directives in December (adoption scheduled for 13 December). It should be noted that the objectives listed by Parliament are very largely consistent with those of the Commission. There is common ground on the following points in particular:
· simplification, in particular via: wider use of the negotiated procedure with prior publication, subject to appropriate safeguards, acceptance of self-declarations with documentation being requested only from the successful candidate, and expanding the use of e-procurement (full digitalisation of communications in public procurement is planned within two years following the deadline for transposition and interoperability will be the subject of a delegated act). The introduction of a European public procurement passport is also planned.
as regards the thresholds that Parliament wanted to be reassessed (point 24), the Commission has no plans to raise them at this stage, since it is doubtful whether doing so would make the Union’s public procurement policy any simpler. In essence, raising the thresholds would mean that a greater proportion of the contracts would not be covered by the directives and would consequently be subject only to national rules, which do not always guarantee transparent and non-discriminatory procedures. Moreover, a unilateral increase in thresholds would be in breach of the EU’s international commitments (the Agreement on Government Procurement (GPA) and all the Free Trade Agreements). The EU would have to compensate all its partners for the withdrawal of cover (€30 billion if all the thresholds were doubled). Parliament recognises the need to respect our international commitments.
· improvements to the present legal framework with a view to pursuing societal goals (environment, social inclusion, innovation, etc.), without increasing the administrative burden on contracting authorities or losing sight of the purpose of the contract. The Commission is considering the introduction of the notion of ‘life-cycle cost’ to encourage public authorities to look at the complete life cycle of the products when making purchases and to take account of the production process.
· better access to markets, especially for SMEs: in addition to the measures aimed at general simplification, the Commission is also examining options such as capping financial-standing requirements and/or a requirement to divide contracts into lots.
· greater innovation through appropriate procedures (in the light of experiences with pre-commercial procurement, for example) and the introduction of practical legislative measures in favour of cross-border joint purchasing.
· the Commission is considering reviewing the existing distinction between A-services and B-services in the light of the assessment of the current rules, to increase the flexibility of the regime applicable to social services (the specific services concerned will be listed in an annex).
· clarification of the exemption of public-public cooperation by means of the codification of Court of Justice case law.
· conflicts of interest: the Commission is planning to introduce minimum standards for related measures; there are no plans for ‘black lists’ because of the excessive degree of harmonisation that would be required and opposition from the Member States.
· better governance through the professionalisation of public procurement and improved demand aggregation instruments for small contracting authorities.
The proposal for the revision of the public procurement directives will be accompanied by a proposal designed to ensure reciprocal access to public procurement at a global level, on the one hand, and a proposal for a directive on concessions (works and services) on the other.  The distortions of the internal market identified in the field of concessions, and the particular features of this type of contract, call for a separate text which should nevertheless be consistent with the overall reform.
Possible areas of disagreement might relate to certain specific measures mentioned in Parliament’s resolution which are difficult for the Commission to accept, largely because of the burden they would entail which would itself be contrary to the objective of administrative simplification and the subsidiarity principle. These include, in particular:
· the rules on subcontracting (point 22): with the exception of allowing the subcontractor to obtain direct payment for his services from the contracting authority, and excluding critical/essential tasks from subcontracting, the Commission is not planning to introduce any specific rules on this matter.
· the systematic acceptance of alternative bids (‘variants’) (point 31), which would impose an excessive burden on the contracting authorities and is in any case not suitable for all contracts.
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