Follow up to the European Parliament resolution on alternative dispute resolution in civil, commercial and family matters, adopted by the Commission on 17 January 2012
1.
Rapporteur: Diana WALLIS (ALDE/UK)

2.
EP reference number: A7-0343/2011 / P7-TA-PROV(2011)0449

3.
Date of adoption of the resolution: 25 October 2011

4.
Subject: Alternative dispute resolution in civil, commercial and family matters

5.
Competent Parliamentary Committee: Committee on Legal Affairs (JURI)

6.
Brief analysis/assessment of the resolution and requests made in it:

The resolution on Alternative Dispute Resolution (ADR) in civil, commercial and family matters highlights that any approach on ADR should go beyond consumer disputes and that it should also include business-to-business (B2B) transactions, family disputes, and defamation cases.

It considers that legislative action setting out minimum standards for ADR schemes is necessary and that legislative measures adopted at EU level will facilitate the implementation of ADR and encourage its usage more often, especially in cross-border disputes. It calls on the Commission to submit a legislative proposal on ADR for consumer matters by the end of 2011 and emphasises its swift adoption.

It recognises a number of common standards for ADR in general, such as adherence to/agreement on ADR, independence, transparency, effectiveness, fairness, impartiality, confidentiality, effects on prescription periods, enforceability of the outcome, and qualification of third parties. It calls for an obligation for the parties involved and, where appropriate, a third party to keep ADR information confidential. It is convinced that speedy and inexpensive enforcement of agreement resulting from ADR is indispensable. It believes that ADR in general should have an effect on limitation and prescription periods and calls on the Commission to continue its work on this. It also calls on the Commission to assemble data on the required type and extent of training for third-party neutrals and to assist the sectors in developing training and quality-control schemes. The resolution supports the Commission's intention of encouraging the use of ADR as a swift, effective and cheap means of resolving disputes, with benefits for both sides. As ADR is of particular interest to SMEs, it reiterates its call on the Commission to consider synergies between ADR and an instrument in EU contract law.  While recognising the achievements of FIN-NET, ECC-Net and SOLVIT, it calls on the Commission to support and enhance the capabilities of these bodies. It sees great potential for online ADR, in particular for smaller claims, and points to the work of the UNCITRAL Working Group on Online Dispute Resolution (ODR).

The Parliament agrees with the Commission that ADR and the existence of an effective system for collective claims are complementary.

On consumer disputes, the resolution stresses the need to ensure that ADR exists for cross-border and national disputes, especially on the online market.  It enumerates the following principles which ADR schemes should respect and which it suggests being incorporated in the Commission's forthcoming legislative proposal on ADR for consumer disputes: independence, impartiality, and confidentiality, competence, efficiency, equity, funding, freedom of choice, proportionality and transparency.

It calls on the Commission to make provision for coordination in respect of transnational consumer disputes in order to facilitate access to ADR systems. It also calls on the Commission to introduce a multilingual platform for cross-border e-commerce consumer disputes. The Commission should also create on the Internet a multilingual ADR portal with all the information relevant to consumers. It suggests that consumers should be informed on commercial documents about the ADR scheme competent to handle a dispute with a trader. It recommends the creation of a quality label which recognises best practices on ADR.

Finally, the resolution calls on the Commission to take steps to ensure that consumers and businesses are made more aware of existing EU instruments, such as the Small Claims Regulation, the Mediation Directive and the Regulation on the European Enforcement Order for uncontested claims. The Commission, in cooperation with Member States, should also undertake information campaigns aimed at raising awareness of consumers and businesses about ADR.

7.
Response to requests and overview of action taken, or intended to be taken, by the Commission:
On 29 November 2011, the Commission submitted two legislative proposals: one for a Directive on consumer ADR
 and the other for a Regulation on consumer ODR
. These initiatives are interlinked and aim at promoting access to efficient and effective redress through alternative dispute resolution procedures as means to empower consumers and put them at the heart of the single market.

Legislation on ADR and ODR forms part of the key actions of the Single Market Act
 for re-launching growth. In line with the Digital Agenda for Europe
 it aims at unlocking the potential of e-commerce in the EU.

The proposal for a Directive on consumer ADR aims to ensure that ADR entities will exist to deal with any contractual dispute between EU consumers and traders. Parties will have access to quick and inexpensive means to resolve their disputes, without having to go to court, regardless of the kind of product or service and regardless of where they buy or sell it in the Single Market (i.e. at home or abroad). ADR entities will need to respect a number of quality principles, such as impartiality, fairness, transparency and effectiveness. Businesses will need to inform customers about ADR entities dealing with potential disputes, thus increasing awareness of ADR. The development of European networks of ADR entities, such as FIN-NET, should be further developed. Member States shall ensure that consumers are assisted for cross-border disputes and may confer this task to their European Consumer Centre (ECC).

The proposal for a Regulation on consumer ODR aims to create a multilingual ODR platform enabling consumers and traders to solve disputes between them arising in cross-border e-commerce. This single EU-wide point of entry will transmit the complaints to the national ADR entity which is competent to deal with the dispute, building on the availability of consumer ADR entities. The platform will provide a quick procedure, be accessible in all EU languages and be free of charge. A network of ODR facilitators will ease the platform's operation. The platform will also provide general information about ADR and on ADR entities. Consumers will find information about the ODR platform on traders' websites.

The Commission will organise, in coordination with national consumer organisations, information campaigns to raise consumer awareness about ADR. National and EU business organisations are invited to take actions in order to raise business awareness on ADR. The Commission will also work on the training of national ADR entities.

The 2012 Commission Work Programme foresees the adoption of a legislative instrument on ADR for B2B disputes. This measure will complement the Commission's legislative proposals on ADR for consumers. Progress in this area will contribute to delivering the Justice for growth agenda by reducing the respective obstacles in the single market that limit the ability of businesses, especially SMEs to enjoy its full benefits.

The Commission is currently examining how different types of ADR work in practice, in particular in the cross border context for B2B disputes and the possible problems that hinder businesses in particular SMEs, from using ADR in a B2B context. As part of this work the Commission will analyse the standards that all B2B ADR should respect, including confidentiality, and look at the enforceability of the ADR outcomes.

The proposal for a Regulation on a Common European Sales law and the initiatives on ADR complement each other to boost consumer confidence in the Internal Market. These initiatives tackle two major barriers to cross-border trade, obstacles stemming from differences in contract law within Member States and the need of simple and quick redress mechanisms to resolve disputes. The proposed Regulation on a Common European Sales law facilitates the use of ADR by providing for the suspension of prescription periods in case of arbitration or mediation proceedings.

The Commission is following the work of the UNCITRAL Working Group on ODR.

The Commission will ensure that Member States fully implement art. 4(2) of the Mediation Directive that encourages the training of mediators. Furthermore, in the framework of the financial programme on civil Justice, the Commission supports training actions in Member States.

In order to promote the European Small Claims Procedure (ESCP), the Commission together with the European Judicial Network in civil and commercial matters, prepares a guide that would assist consumers and practitioners in carrying out ESCP. The guide will have two versions, one of them directed to legal practitioners and second targeting citizens without legal background. The guide will be widely distributed, also through European Consumer Centres. Interactive, user-friendly forms for ESCP were published in the European e-Justice Portal. They are accompanied with a wizard facilitating their correct filling. Furthermore, a training module on ESCP will be elaborated within the framework contract concerning judicial training in EU civil and commercial law instruments, and shared with judicial training institutions of Member States.

In addition to the above-mentioned work on ADR, the Commission continues its work on collective redress.
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