Follow up to the European Parliament resolution on the Annual Report on EU Competition Policy, adopted by the Commission on 18 April 2012
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6.
Brief analysis/assessment of the resolution and requests made in it:

The resolution covers the Commission's 2010 Annual Competition Report. It is supportive of the Commission's actions on competition policy and of the role played by competition policy in the context of the financial crisis.

The resolution confirms Parliament's global support for competition and its importance for preserving the Single Market and for promoting competitiveness in Europe. It expresses general support for the actions of the Commission in designing and enforcing competition policy. The resolution also reiterates the position of the European Parliament as regards the need to take due account of consumer protection in designing and enforcing competition policy and the importance of adapting competition rules to SMEs.

In general terms, the resolution makes a call for greater involvement of the European Parliament in competition-related issues and for more information being provided by the Commission to the Parliament on its policy and enforcement activities. Whilst acknowledging the increased dialogue established between Parliament and the Commission in the field of competition policy, the Resolution calls for the conclusion of an agreement between Parliament and the Commission setting up a "comprehensive dialogue" on competition policy, which should strengthen the role of Parliament and deepen the existing dialogue.

The resolution also requests the Commission to include in its Annual Report a series of specific information, including the summary of the contributions received from Parliament and from stakeholders in the context of public consultations, as well as a section on Competition Dialogue with Parliament. 

Finally, the resolution stresses that the Commissioner for Competition should present the Annual Competition Report and the Work Programme to the ECON Committee. 

7.
Response to requests and overview of action taken, or intended to be taken, by the Commission:
General remarks

The Commission welcomes the overall positive tone of the resolution and the support expressed for its actions in the field of competition policy in 2010, in particular in the context of the economic and financial crisis (paragraphs 1 and 2) and the exchange with consumer associations (paragraph 4).
Control of state aid

The Commission shares Parliament's views expressed in paragraph 6 on the positive impact of the crisis-related temporary regime and the need to discontinue temporary measures and exemptions as soon as the economic situation allows it (paragraphs 7 and following). The Commission would like to recall that it has used the state aid instrument in a manner that has fostered bank restructuring while maintaining a level playing field in the market. Conditionality of crisis state aid rules for banks were imposed with a triple objective: safeguarding financial stability, preserving the internal market, and restructuring aid beneficiaries for long-term viability. Banks are required to move away from unsustainable business models based on excessive leverage and overreliance on short-term wholesale funding, and encouraged to focus again on their core business. The Commission is the only institution that explicitly imposes burden-sharing conditions on bailouts, helping to curtail moral hazard in the future (paragraph 37). The Commission would also like to recall that on 1 December 2011, it prolonged the state aid crisis measures for the financial sector, clarifying and updating the rules on pricing and other conditions
. Once the situation stabilises, a more permanent set of state aid rules will be established for banks, which will be consistent with the future crisis resolution regime on the regulatory side (paragraph 45).
The Commission shares Parliament's views that state aid should support innovation, research clusters and entrepreneurship (paragraph 16). State aid to support expenditure in research, development and innovation has steadily increased in the last ten years to support job creation and increase Europe's competitiveness, through individual cases and regimes. In 2011, the Commission cleared Member States' support for such objectives in at least 33 instances relating to environmental protection, 43 relating to regional development, 20 relating to research and development, and at least 11 relating to support to SMEs
.

The Commission takes note of Parliament's concerns as regards the application of the new rules for Services of General Economic Interest (SGEI) (paragraphs 17, 18 and 19). The new SGEI package
 provides Member States with a simpler, clearer and more flexible framework for supporting the delivery of high-quality public services to citizens. Member States are largely free to define which services are of general interest, but the Commission must ensure that public funding granted for the provision of such services does not unduly distort competition in the single market. Whereas previously only hospitals and social housing were exempted from ex ante Commission scrutiny, the new package foresees that all social services become exempted from the obligation to notify to the Commission, regardless of the amount of the compensation received. The services concerned must meet social needs (i.e. health and long term care, childcare, access to/reintegration in the labour market, social housing, care and social inclusion of vulnerable groups). Conversely, the Commission will undertake greater scrutiny of other SGEIs for which the compensation amount exceeds EUR 15 million a year.

Antitrust

The Commission welcomes the Parliament's suggestions and views expressed in paragraphs 21 to 27 concerning antitrust damages actions. The Commission agrees with the Parliament that there is a need to protect the effectiveness of the competition authorities' leniency programmes and settlement procedures in view of recent judgments by the Court of Justice, such as in the Pfleiderer case. With regard to collective redress in the field of antitrust damages actions, the Commission shares the Parliament's view that there is a need for such redress to offer real access to justice for consumers and businesses in case of diffuse damage, and that any instrument applicable to collective redress must take full and proper account of the specific nature of the antitrust field. As regards safeguards against abusive litigation, the Commission shares the Parliament's view that any collective redress mechanism in the competition field has to include appropriate safeguards to guarantee equality of arms in court proceedings and prevent such abusive litigation. The Commission notes in this context that the Parliament's suggestion to limit collective antitrust damages actions to follow-on actions would in itself prevent any abusive litigation, because it presumes that a competition authority has already established the infringement. As regards the role of alternative dispute resolution (ADR) schemes, the Commission agrees with the Parliament's view that the development of ADR schemes capable of dealing with collective damages claims should be encouraged, given that they can provide a useful alternative to judicial redress.

The 2012 Commission Work Programme foresees a legislative initiative on antitrust damages actions, the objective of which would be to ensure effective antitrust damages actions before national courts and to clarify the interrelation of such private actions with the public enforcement of the EU antitrust rules in order to preserve the central role of the latter.

The Commission welcomes Parliament's support for its firm enforcement of antitrust rules and for its ongoing fight against cartels and the recognition of the importance of the fining policy in that respect (paragraphs 28 and following). It takes note of Parliament's call for reviewing its fining guidelines. The current legal framework (combination of Council Regulation 1/2003 and self-binding Fining Guidelines) ensures that fines achieve punitive and deterrent effects while giving sufficient flexibility to take into account various company specific and market related situations, such as the increased number of inability to pay claims during the economic crisis. The Commission would also like to recall that a factsheet on fines has recently been published on DG Competition's website and is available at:

http://ec.europa.eu/competition/antitrust/compliance/factsheet_fines_nov_2011_en.pdf
As regards compliance, the Commission draws the Parliament's attention to the recently published brochure on compliance which aims to help companies develop a proactive compliance strategy. It summarises the key competition rules companies should respect and sets out generally recognised basic methods to help companies ensure compliance with EU competition rules. The Commission however recalls that although the specific situation of a company is duly taken into account when fines are set, the mere existence (or introduction) of a compliance programme will not be considered as a circumstance justifying a reduction of the fine. Nor will it however have negative implications for the infringer. The brochure is available on DG Competition's website, at:

http://ec.europa.eu/competition/antitrust/compliance/compliance_matters_en.pdf
International cooperation
The Commission shares Parliament's views on the importance of convergence and cooperation in competition enforcement at international level (paragraphs 39 and 40). In 2011, the Commission hosted the International Competition Network (ICN) Cartel Workshop, held in Bruges (Belgium) on 10-13 October. Attendees from around 70 jurisdictions explored possibilities to coordinate investigations and evidence gathering and exchanged views on leniency policy and settlements, with a view to making the fight against cartels more effective and efficient. Also, in the framework of bilateral relationships, the EU has concluded agreements with the United States, Canada, Japan and Korea on cooperation between their respective competition agencies, and is currently negotiating "second generation" agreements with Switzerland and with Canada. If these negotiations are concluded successfully, these agreements would enhance further the efficiency and effectiveness of case cooperation activities.

Specific sectors

As regards the requests expressed by Parliament for the Commission to pursue the full implementation of the internal market energy package (paragraph 41) and closely monitor the level of competition in the market (paragraph 42), the Commission would like to recall that 2011 saw the wrapping up of a series of antitrust cases that arose from the 2007 Energy sector inquiry. The Commission has taken decisions making remedies binding on the incumbents in several Member States, to address competition concerns relating to foreclosure
, customer tying through long-term contracts for large electricity customers
 and restrictions on export capacity
.

Regarding Parliament's call to investigate the competition situation in the (food) retail sector (paragraph 47), the Commission would like to recall that it will continue to ensure that EU competition law is properly enforced in cooperation with National Competition Authorities. The Commission shares Parliament's views on the importance of the sector and has set up a two-year internal task force "Task Force Food" within DG Competition, to carry out the appropriate investigations and deliver output in the most efficient manner.

As regards Parliament's call for a sector inquiry into online advertising and search engines (paragraph 50), the Commission recalls that a sector inquiry is a very resource-intensive instrument, available to the Commission only after careful consideration. The Commission is however committed to enforcing the competition rules in fast-moving digital sectors with a view to ensuring their proper functioning as part of the broader Digital Agenda goals, as demonstrated by the ongoing antitrust investigations in this field
.

The Commission shares Parliament's views that increased competition in the broadband sector is essential to achieving the Europe 2020 goals (paragraph 56). The Commission would like to recall that in 2011, about 20 aid schemes were approved to build new telecommunication infrastructure in underserved areas of Europe (amounting to almost EUR 2 billion of state funds to finance the rollout of broadband and next generation networks in various European countries). The Commission also imposed a fine on the Polish telecom incumbent, for abuse of dominance
.

Regarding the functioning of the air transport sector, the Commission would like to recall that in 2011 it has continued to investigate code-share agreements (paragraph 59) involving major carriers, and has launched a public consultation on the application and possible revision of the Aviation Guidelines (paragraph 61).

Competition Dialogue and Annual Work Programme

The Commission welcomes Parliament's acknowledgment of the improved cooperation between both Institutions in the field of competition (paragraph 66). Commission Vice-President Joaquín Almunia and the services of DG Competition have already indicated their willingness to maintain in 2012 a similar degree of cooperation as in 2011 (i.e. through various exchanges of views with the Commissioner, workshops with DG Competition’s services and an annual meeting between MEPs and the Director General for Competition). Such cooperation would be carried out within the framework of the existing Interinstitutional Framework Agreement (paragraph 67). Commission Vice-President Almunia will also continue to present each year to Parliament the competition-related actions within the Commission Work Programme (CWP), as he did on 22 November 2011 for the 2012 CWP (paragraphs 69 and 70).

Annual Competition Report

The Commission notes Parliament's requests for additional information to be reported within its annual competition reports (paragraph 68). The Commission would like to recall that, given resource constraints, it will continue to give greater priority to enforcement action in individual cases and to competition policy developments. It will, however, endeavour to make such information available, either within the context of the report or through other means. Finally, the Commission would like to recall that the Annual Competition Report for 2011 will be of a different format, shorter and more focused on policy priorities, aimed at responding better to Parliament's expectations. The Report will include a specific section on the Commission's dialogue on competition with Parliament.

--------------

� IP/11/1488, 1.12.2011.


� These figures relate to cases where the stated objective was the primary objective of the aid. The figure on support to SMEs also includes aid to risk capital injections in SMEs. The figures refer to decisions where the aid was found compatible with the internal market and also six decisions where the Commission found out that the State support concerned did not constitute aid in the first place.


� http://ec.europa.eu/competition/state_aid/legislation/sgei.html


� Cases COMP/39.315 ENI; COMP/39.317 E.ON Gas; COMP/39.316 Gaz de France; COMP/39.402 RWE gas foreclosure.


� Case COMP/39.386 Long term contracts France.


� Case COMP/39.351 Swedish Interconnectors.


� Case COMP/39.740 Foundem/Google and related cases.


� IP/11/771, 22.6.2011.
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