Commission Communication on the actions taken on opinions and resolutions adopted by Parliament at the March I and II 2012 part-sessions
ORDINARY LEGISLATIVE PROCEDURE - First reading
European Parliament legislative resolution on the proposal for a Regulation of the European Parliament and of the Council amending certain regulations relating to the common commercial policy as regards the procedures for the adoption of certain measures (Trade Omnibus I)
1.
Rapporteur: Godelieve QUISTHOUDT-ROWOHL (EPP/DE)
2.
EP reference number: A7-0028/2012 / P7_TA-PROV(2012)0076
3.
Date of adoption of the resolution: 14 March 2012
4.
Subject: Common commercial policy: aligning certain acts with the TFEU
5.
Inter-institutional reference number: 2011/0039(COD)
6.
Legal basis: Article 207 TFEU
7.
Competent Parliamentary Committee: Committee on International Trade (INTA)
8.
Commission's position: The Commission can accept a significant number of amendments (3, 9-11, 15, 17-19, 23, 25-27, 53-55-57, 60-61, 65-67, 69, 73-76, 108, 115, 117-120, 122, 125, 128, 144, 148-150, 163-164, 169-171, 184, 188-190, 205, 208-210, 220, 224-226, 229, 230, 233, 246, 247, 249, 260-261, 267, 273-277, 282-284, 288, 290, 293, 297, 307-308, and 315) and considers other amendments to be acceptable in principle (7, 8, 9, 10, 11, 12, 15, 16, 17, 18, 20, 23, 24, 25, 26, 27, 28, 53, 54, 56, 57, 58, 62, 65, 68, 73, 74, 75,77, 82, 83, 84, 85, 86, 87, 88, 89, 90, 91, 92, 97, 98, 99, 100, 101, 102, 103, 104, 105, 106, 107, 115, 118, 119, 122, 124, 140, 141, 142, 143, 144, 145, 146, 147, 148, 149, 151, 152, 155, 156, 325, 158, 159, 160, 161, 162, 163, 164, 165, 166, 167, 168, 169, 170, 173, 180, 181, 182, 183, 184, 185, 186, 187, 188, 189, 191, 192, 197, 198, 199, 200, 201, 326, 327, 204, 205, 206, 207, 208, 209, 211, 216, 217, 218, 219, 320, 221, 222, 223, 224, 225, 227, 228, 236, 238, 239, 328, 329, 244, 247, 270, 279, 276, 277, 278, 279, 286, 287, 288, 289  291, 296, and 318).
There are however, a number of amendments which cannot be accepted (see further below); (1-2, 4-6, 13-14, 21-22, 29-44, 46-52, 59, 63-64, 70-72, 78-88, 93-96, 109-114, 126-127, 129-133, 135-139, 174-179, 193-196, 211-215, 231-232, 234, 235-241, 243-245, 250-259, 262-264, 265, 266, 268-269, 271-272, 280-281, 285, 292, 294-295, 298-306, 309-312, 313-314, and 316-317).
a) Amendments to the provisions on the old comitology system and legislative technique.
Many of the Parliament's amendments concern legislative technique.  Two aspects are dealt with. The first is the insertion of recitals explaining the use of implementing and/or delegated acts in the existing regulations.  The second is the deletion of the references to the 1999 comitology decision and numerous consequent changes.
The Commission should accept, in line with its approach in later alignment exercises, the deletion of references to the 1999 comitology decision.  These amendments are acceptable in principle. This concerns amendments 7, 8, 9, 10, 11, 15, 16, 17, 18, 23, 24, 25, 26, 27, 53, 54, 56, 57, 65, 68, 73, 74, 75, 82, 83, 84, 85, 86, 87, 88, 89, 90, 91, 92, 97, 98, 99, 100, 101, 102, 103, 104, 105, 106, 107, 1115, 118, 119, 122, 140, 141, 142, 143, 144, 145, 146, 147, 148, 149, 151, 152, 156, 325, 158, 159, 160, 161, 162, 163, 164, 165, 166, 167, 168, 169, 170, 180, 181, 182, 183, 184, 185, 186, 187, 188, 189, 191, 192, 197, 198, 199, 200, 201, 326, 327, 204, 205, 206, 207, 208, 209, 211, 216, 217, 218, 219, 320, 221, 223, 224, 225, 227, 228, 236, 238, 239, 328, 329, 244, 247, 276, 277, 278, 286, 287, 288, and 289.
The first set of changes involves the insertion of recitals to refer to Regulation 182/2011 or the Common Understanding on Delegated Acts.  The Commission's proposal, and approach to legislative technique, is based on the methodology used for the alignment of the acquis to the regulatory procedure with scrutiny. Importantly, this did not entail changes to the recitals in the acts which were being amended.  This methodology was accepted by the Parliament and the Council at the time. One such example is Regulation (EC) No 219/2009 of the European Parliament and of the Council of 11 March 2009 adapting a number of instruments subject to the procedure referred to in Article 251 of the Treaty to Council Decision 1999/468/EC with regard to the regulatory procedure with scrutiny. These changes are therefore not acceptable as such. However, the Commission could seek to include the necessary justifications for implementing and/or delegated acts in the form of recitals to be included in the annex to the Omnibus I regulation. If this is possible, then much of the substance of the Parliaments' amendments in this regard would be acceptable. This will facilitate the planned codification of the regulations subject to the Omnibus I and II regulations. This concerns the following amendments: 5, 6, 13, 14,  21, 22, 49, 50, 51, 52, 59, 63, 64, 70, 71, 78, 79, 80, 81, 93, 94, 95, 96, 108, 109, 110, 111, 126, 136, 137, 138, 139, 153, 176, 177, 178, 179, 193, 194, 195, 196, 212, 213, 214, 215, 229, 230, 231, 232, 252, 253, 254, 255, 271, 272, 280, 281, 292, 298, 299, 300, and 301.
b) Inclusion of two other regulations
The Parliament suggests to include two other regulations in the Trade Omnibus I act. The first regulation, on processed agricultural products (Council Regulation (EC) No. 3448/93) while it uses a trade legal basis, it is closely linked to other EU policies, in particular the EU's agricultural policy
. The Commission is preparing a proposal to adapt its provisions to the regime provided for in Articles 290 and 291 TEFU in the context of the ongoing revision of the single common market organisation for agriculture. The second regulation, on torture instruments (Council Regulation (EC) No. 1236/2005), is also closely linked to other EU policies. However, the Commission is considering a revision of the regulation. The necessary adjustments to Article 290 and 291 should be made in that revision. These amendments should therefore be rejected (1, 2, 29-48, and 129-135).
c) Taking account of the Common Understanding for delegated acts
The Commission proposal was drafted before agreement was reached on the Common Understanding (given e.g. translation requirements etc). It was therefore technically unavoidable to base the provisions on delegated acts on the Commission's original formulation regarding delegated acts. Those amendments which align the regime for delegated acts with the Common Understanding should therefore be accepted.
c) Delegated acts
The amendments adopted by Parliament add a number of delegated acts to the proposal.  With the exception of the transitional special safeguard mechanism for China, the GSP regulation, and those regulations which the Commission has not included in the scope of its proposal, all of these amendments correspond to amendments proposed by the Commission in the Trade Omnibus II proposal. They are therefore acceptable as a matter of substance. While the Commission should prefer its initial approach to Omnibus I and II, provided the substance of the amendments are acceptable, it is immaterial whether the amendments in question are handled in Trade Omnibus I or II.
As regards the transitional safeguard mechanism for China, a procedure for the adoption of delegated act should indeed be inserted. An error was made in this respect in the Trade Omnibus I proposal. These amendments should therefore be accepted.
The Parliament suggests that for delegated acts the period for objection should be extendable by 4 rather than 2 months. This should be accepted upon explanation and justification by the Parliament where justified and where consistent with the operation of the regulation in question.
These comments concern the following amendments: 67, 68, 321, 68, 322, 120, 323, 233, 234, 235, 240, 241, 246, 330, and 249.
d) GSP
As regards the regulation on the Generalised System of Preferences (GSP), the Commission has proposed to insert a number of delegated acts in the Omnibus II proposal.  The amendments adopted by the Parliament incorporate and accept a significant number of amendments contained in the Commission’s Omnibus I and II proposals.  The main difference concerns the mechanism for withdrawal from GSP +. Here, the Commission has proposed an implementing act, because the existing structure of the regulation points to an implementing act, whereas further changes to the current structure would be required in order to establish a delegated act.  The insertion of delegated acts where not already included in the Omnibus II proposal should not be accepted, including as regards withdrawal from GSP+. This concerns amendments 240, 241, and 246.
e) Introduction of the advisory procedure
As regards the use of the examination or advisory procedure, the Omnibus proposal did not seek to change the status quo. In other words, wherever the Council could, under the existing regulations, block or adapt a measure on the basis of a qualified majority vote, this was translated into the examination procedure.  It is true, nevertheless, that in some regulations adopted post-Lisbon in the common commercial policy (most notably the Korea safeguard regulation) the advisory procedure has been used. In that regulation, it was used in particular for any steps in the procedure which required control by the Member States but which was not the final step in the procedure.  The Commission can accept these amendments where they provide for the use of the advisory procedure during all preparatory stages before the imposition of definitive measures. However, they should not be accepted where the stage is a definitive one, e.g. where trade benefits are suspended because of customs fraud. In those cases, the Commission's original proposal i.e. the examination procedure should be maintained. This latter comment applies to amendments 191, 201, 227 and 264.
f) Written procedure
The Commission proposed the possible use of written procedures for a limited number of regulations, in particular, for the anti-dumping and countervailing duty regulations.  The Parliament has proposed that specific rules on the use of written procedures also be provided for other regulations even if these other regulations are rarely used, and hence these amendments are not necessary from the Commission’s perspective for the effective management of these instruments. On the other hand, their inclusion may prove useful to the Commission in the future and should therefore be accepted. However, it is not necessary to make explicit that the Chair of the Committee may use the written procedure. This concerns amendments 11, 19, 27, 54, 55, 60, 61, 76, 92, 107, 150, 171, 190, 210, 226, 247, 260, 275, 284, 293, 307, and 308, except for 269 and 317 which are unnecessary since they overlap with other articles dealing with the written procedure which are accepted by the Parliament.
g) Consultation procedures
The Commission proposed to delete all consultation procedures.  This is replaced, however, by a requirement that Commission must give the Member States "the opportunity to express their views". This is not dissimilar to the existing consultation procedures, and should not be accepted since it is not provided for in Regulation 182/2011. The relevant amendments should therefore not be accepted as drafted (256, 263, 303, and 310).
h) Time limits for anti-dumping and anti-subsidy
The Commission has proposed to provide for the possibility to extend the time frames for the imposition of anti-dumping duties. The amendments suggest a different approach which is to shorten the standard period for investigation, and then permit this to be extended.  The solution suggested is problematic for the Commission. It is not conceivable, in terms of the resources available to the Commission and the reality of investigations, to shorten, as a general rule, the time period for investigations. This and the related changes are not acceptable for the Commission. The Commission continues to favour its original proposal. However, at the same time, it is appropriate to explore with the Parliament and the Council what alternative approaches could be available to address the issue of the impact of the new procedures on the time available between the imposition of provisional and definitive measures whilst taking into account the concerns being raised. This concerns amendments 257, 258, 259, 262, 265, 266, 268, 304, 305, 306, 309, 311, 313, 314, and 316.
i) Reporting
The Parliament has inserted amendments to require reporting from the Commission for each of the regulations.  Inserting such provisions goes beyond the exercise of adapting the existing regulations to Articles 290 and 291 TFEU. It would have resource implications for the Commission, particular in respect of infrequently used regulations (of which there are a significant number included in Omnibus I). However, such a requirement could be accepted if it could be harmonised into a single reporting requirement for all trade defence instruments and is therefore acceptable in principle. This concerns the following amendments 12, 20, 28, 58, 62, 77, 125, 175, 251, 270, 279, 291, 296, and 318.
j) Miscellaneous
There are a number of other amendments which do not appear to fit into the previous categories. These include some changes clarifying the use of the urgency procedure, some on the conditions for initiation of investigations, some which bring about a substantive change in the applicable procedures, and others which are not wholly clear in their objective.  These are not acceptable, as a matter of principle, since the objective of the exercise should be limited to aligning the decision-making procedures with the new regime created by Articles 290 and 291 TEFU. The Commission may reconsider these issues later if the Parliament can provide more detailed justifications for the amendments in question.
9.
Outlook for amendment of the proposal: With a view to supporting rapid progress in the Council framework, the Commission intends to draw the Council's attention to the Commission's position on Parliament's first reading amendments orally.
10.
Outlook for the adoption of Council's position: Work on the Council position is ongoing in the Council and is expected to be completed under the Danish Presidency.
� In any event, Council Regulation (EC) No. 3448/93 has been repealed by Council Regulation (EC) No. 1216/2009 of 30 November 2009.





