Commission Communication
on the action taken on opinions and resolutions adopted by Parliament at the April 2012 part-session
SPECIAL LEGISLATIVE PROCEDURE - CONSULTATION
European Parliament legislative resolution on the proposal for a Council directive amending Directive 2003/96/EC restructuring the Community framework for the taxation of energy products and electricity
1.
Rapporteur: Astrid LULLING (EPP/LU)
2.
EP reference number: A7-0052/2012 / P7_TA(2012)0136
3.
Date of adoption of the resolution: 19 April 2012
4.
Subject: Review of the Energy taxation Directive
5.
Inter-institutional reference number: 2011/0092(CNS)
6.
Legal basis: Article 113 TFEU
7.
Competent Parliamentary Committee: Committee on Economic and Monetary Affairs (ECON)
8.
Commission’s position: The Commission can accept part of the amendments adopted by the European Parliament.
Main amendments:
Principle of parallelism (also called proportionality within Parliament) – obligation for Member States to apply equal levels of national taxation on all energy products put to a given use. As far as motor fuels are concerned, this implies, in particular, the obligation to apply equal levels of taxation to gas oil and petrol (Amendments 14, 51 and 53): The Commission cannot accept the amendments aiming at rejecting the principle of parallelism which aims at equal taxation of all energy products put to the same use in order to ensure that taxation is neutral as regards the energy product used.
As regards the obligation to apply equal national levels of taxation to gas oil and petrol used as motor fuel, the Commission points out that there is no environmental reason to subsidise the use of gas oil over the use of petrol and that, even with this new rule, Member States would retain a large degree of flexibility because they would remain free to increase either the energy-content or the CO2 related element of taxation individually, according to their needs – budgetary and in terms of the level of ambition of their national climate objectives. Moreover, the Commission considers that long transitional periods should ensure that manufacturers as well as car owners have sufficient time to adjust.
Automatic indexation of minimum rates (Amendments 12, 35 and 36): The resolution rejects automatic indexation (in line with the Harmonised Index of Consumer Prices (HICP) published by Eurostat) of minima of energy related taxation (indexation would only occur after Commission proposal and Council adoption). As regards revision of the CO2-related minimum rate, the report agrees with automatic alignment with average market price of emission allowances in ETS.
The Commission cannot accept the rejection of automatic indexation of minima of energy related taxation (Amendments 12 and 35) since it considers that the real value of the minimum levels of taxation should be preserved in order to maintain the level of harmonisation and the tax revenues in real terms. It does not cause inflation but rather ensures that Memeber States' revenue is not eroded by inflation and keeps its real value.
As to CO2-related taxation (Amendment 36), there is currently no commonly agreed index having a basis in EU law comparable to the HICP on which an automatic adaptation to the evolution of the price of emission allowances could be based. The Commission would be prepared to reconsider its position once such reference index would emerge.
Commercial diesel (Amendment 55): The resolution does not support the Commission's proposal to remove the possibility for Member States to grant a tax advantage to gas oil used for commercial road transport.
The Commission cannot accept this amendment. The Commission considers that the commercial road transport sector should also participate in the efforts to reach the EU climate change objectives. It is therefore inevitable that full internalisation of external costs eventually also needs to be achieved for this sector, since this is an important and growing source of emissions and there is no environmental reason to tax it lower than private use.
However the Commission proposes long transitional periods up to 2023 in order to give the sector sufficient time to adapt.
Exemption for households (Amendments 21, 44): The resolution removes the possibility for Member States to exempt or reduce tax rates to the benefit of households by 2025.
The Commission considers that these exemptions or reductions should be kept optional for the Member States.
The impact assessment shows that the distributional impacts on households differ from one Member State to another, more than any other single impact, which justifies keeping the possibility for Member States to apply exemptions or tax reductions for households and charitable organisations for social reasons.
In any case, such exemptions can be re-examined in the framework of the periodic report on the application of the Directive.
LPG, natural gas and biomethane used as propellant (Amendments 22, 34, 45): The resolution accepts to remove the tax advantage for natural gas (and LPG) and biomethane used as motor fuel, however, only after assessment of the Commission in 2023 which should examine the progress made on their availability and market share. In addition, Member States would be allowed to apply a rate up to 50 % below the minimum until 2030.
The Commission partially accepts in principle those amendments. It welcomes the fact that the report recognises that preferential treatment of these motor fuels should be phased out since neither natural gas nor LPG are renewable energy sources. The environmental benefits (in terms of CO2 emissions) are limited and fiscally promoting these fuels would in the long term hamper the development of new sources for gas from biomass and renewable electricity production from solar and wind energy.
In any case, the proposal provides for a natural advantage for biofuels (methane from renewable energy sources mixed with natural gas), in particular the exemption from CO2-related taxation.
The Commission could accept a somewhat longer transitional period until 2025, but not until 2030, during which a reduced minimum rate applies (at a level to be determined), in the context of an overall compromise in the Council. However, phasing out the beneficial treatment of LPG and natural gas used as motor fuel should not be made subject to a further assessment by the Commission.
Other amendments:
The Commission can accept in principle amendments 5, 19 and 41. It will defend their spirit during the negotiations in Council.
Moreover, the Commission cannot accept the following amendments:
Amendments 1 and 8: These amendments move on the premise that the ETD serves the prevention of pollution other than CO2, an idea the Commission does not share. CO2 is the externality that Member States address with taxes on energy and it is the only externality that is directly related to the fuel and does not depend on the combustion technology. In addition, addressing CO2 emissions was explicitly asked by the Council in its March 2008 conclusions requesting the review the Energy Taxation Directive. Trying to include other externalities would also make the taxation system too complex.
Amendment 2: Although agreeing with the general philosophy of this amendment, the Commission points out that it is already covered in Recitals 2, 3, 5, 7, 8 and 14 of the proposal.
Amendment 3: First part: The phrase 'continues to function properly' is considered to be appropriate and in line with the wording of Article 113 of the TFEU. Second part: the need for consistent treatment of energy products is already covered in recital 8 of the proposal.
Amendment 4: already covered in recital 8 of the proposal.
Amendments 6 and 32 (waste): this amendment is already covered as waste is out of the scope of the Directive and the proposal does not change this.
Amendement 7: already covered in recital 20 of the proposal. Member States will retain the possibility to exempt agriculture from general energy consumption taxation against an environmental counterpart. Member States would be allowed to define appropriate simplified instruments reflecting the specificities of the sector.
Amendments 9, 25, 27, 28 and 48 (biomass, biofuels and bioliquids): On the evolution of the sustainability criteria (Amendments 25 and 27), the amendment does not more than stating the obvious. The reference to Directive 2009/28/EC ensures the consistency between the two Directives. As soon as sustainability criteria laid down in that Directive for biofuels and bioliquids become stricter, they will automatically become stricter for taxation purposes as well.
As far as the amendment concerns the issue of sustainability criteria for biomass products other than biofuels and bioliquids (Amendments 9, 25, 28 and 48), it is not appropriate to provide for an automatism. The Commission considers that it is first necessary to conduct a proper evaluation of the position, from a fiscal point of view, if and when Directive 2009/28/EC is extended to those products.
Amendments 10 and 29: 'should' is the correct term to be used in recitals (Amendment 10). Moreover, the part of the amendments (Amendments 10 and 29) referring to 'direct and indirect consumption' is implicitly covered as energy taxation applies to any consumption of energy products as motor or heating fuel. There is no need to distinguish between direct and indirect consumption.
Amendment 13: This amendment suggests that the new tax structure proposed will create additional administrative burden for business. This is however not the case as the procedures for applying CO2 and energy based taxation are basically the same as under the current system. To simplify the calculation and collection of the energy tax, Member States will still be able to express the overall level of taxation resulting from the combined application of the CO2 and energy-related taxation in current commonly traded units (e.g. per 1000 l of diesel or petrol).
Amendment 15: The first part of this amendment (proportionality) is not coherent with Amendment 51. The Commission made a proposal in 2005 (COM(2005)261) aiming at abolishing car registration taxes with a view to remove tax obstacles in the Single Market and to partly base car circulation taxes on CO2 emissions. However, registration taxes and annual road use taxes are not covered by the Energy Taxation Directive.
Amendment 17 (carbon leakage): It is important to specify clearly which part of the new tax structure will be subject to a tax credit and to limit its application to the period during which sectors or sub-sectors deemed to be exposed to a significant risk of carbon leakage receive free emissions allowances under the EU ETS.
Amendment 18: The statement corresponds in general to the Commission's intentions. However, the more precise and detailed position is already explained in recitals 9 and 28.
Amendments 20 and 43: The Commission agrees that electric and hybrid vehicles should be further developed. The proposal does however not introduce exemption or reduced rates for electricity used in transport given that the current minimum tax rate applicable to electricity is very low (0.50 euro per MWh) and will not be changed with the proposal. 
Amendment 24 (agricultural sector): The first statement added is too general and not substantiated. The second statement added can be supported but is not needed as Article 15(3) leaves flexibility for Member States to define appropriate simplified instruments reflecting the specificities of the sector and to control the alternative arrangements. To the extent it covers advantages in favour of the use of fuels made from biomass, the third statement added is more accurately covered by recitals 6 and 21.
In general, the new tax structure proposed by the Commission is derived to a significant extent from the necessity to reduce CO2 emissions. It cannot be justified to totally exclude one sector from all efforts and to grant it an unconditional exemption from or reduction of CO2-related taxation. The CO2 tax element could to some extent be waived for a transitional period as soon as it has been established that agriculture or certain agricultural sectors are at a high risk of carbon leakage. The Commission (DG AGRI) is currently examining whether or not this is the case.

Amendments 26 and 50 (review clause): The Commission agrees that it should report to the European Parliament also. The other changes can however not be accepted:
A period of 5 years (instead of three years proposed by the European Parliament) would seem to be a realistic timeframe, taking into account the time needed for carrying out a consultation of Member States and other stakeholders, for making a proper Impact Assessment of possible consequential changes to the Directive and for Member States to agree to and implement such changes.
The Commission is not in favour of basing taxation on emissions other than CO2 (See amendment 8).
There is no need for a specific reference to the treatment of natural gas and LPG in Article 29 as this is covered by the reference in that Article to 'examining (…) the justification for the tax exemptions and reductions (…)'. (see comment on Amendment 22). It should also be noted that biogas is not subject to CO2-related taxation.
The list of sectors at a significant risk of carbon leakage is in Decision 2010/2/EU which is based on Directive 2003/87/EC (EU ETS Directive) and which is regularly reviewed.
Amendment 30 (treatment of electricity used to pump water for irrigation): Member States can already apply a reduced rate or an exemption on the basis of Article 15(3) as amended by the proposal. Hence putting this use of electricity out of scope would not seem to provide any further benefit (to be noted that Member States can apply national taxes to any energy consumption that is out of scope of the Directive).
Amendment 31 (option for tax reduction for energy intensive industry): Already covered in article 17 as amended by the proposal.
Amendment 37 (exception for fire engines and police vehicles): They are part of public administrations. The suggested amendment therefore seems superfluous since Member States may already apply a reduced rate on the basis of Article 5.
Amendment 39 (clause on evasion, avoidance and abuse): The Commission agrees that energy poverty needs to be combatted. However the Commission does not agree to make reference to energy poverty in the provision on evasion, avoidance and anti-abuse. The Commission's text is a standard clause in EU tax legislation. Every time Member States apply reductions or exemptions they should make sure that their application does not lead to tax evasion, avoidance or abuse. Adding "energy poverty" would create confusion.
Amendment 42 (carbon leakage- extension of deadline for preferential treatment): The proposed time limit set in the proposal (2020) is in line with the time limit set in Article 10a(12) of Directive 2003/87/EC (the EU ETS Directive) providing for 100% free allocation of emission allowances for installations in sectors which are exposed to a significant risk of carbon leakage.
Amendments 46 and 47 (agricultural sector- request for guidance provided by Member States): It is the beneficiaries of the tax exemption or reduction who have to implement arrangements leading to increased energy efficiency. 

Amendment 49 (definition of 'energy-intensive business'): the proposed amendment is not part of the proposal. No request for such an amendment has been made by the Member States.
9.
Outlook for amendment of the proposal: The Commission will not introduce a modified proposal. It will defend the spirit of the European Parliament amendments that are acceptable during the negotiations in Council.
10.
Outlook for the adoption of the proposal: The proposal was discussed several times at technical level during the Danish Presidency. Member States' positions are still quite far apart, notably on the fundamental issues of the introduction of CO2 based taxation and of the principle of parallelism. It is premature to speculate on the outlook for the adoption of the proposal. An orientation debate might take place at the June 2012 ECOFIN.
