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Follow up to the European Parliament resolution on the functioning and application of established rights of people travelling by air, adopted by the Commission on 12 June 2012
1. Rapporteur: Keith TAYLOR (Greens/EFA/UK)

2. EP reference number: A-0053/2012 / P7_TA(2012)0099

3. Date of adoption of the resolution: 29 March 2012

4. Subject: the functioning and application of established rights of people travelling by air

5. Competent Parliamentary Committee: Committee on Transport and Tourism (TRAN)

6. Brief analysis/assessment of the resolution and requests made in it:

The Resolution welcomes the "Communication on the functioning and application of established rights of people travelling by air" (COM(2011) 0174 final) adopted by the Commission on 29 March 2012.

The Resolution endorses the positive benefits that the introduction of Regulations (EC) No 261/2004 and (EC) No 1107/2006 have brought to protecting air passengers, but calls on the Commission to address the need for greater legal certainty, interpretative clarity and uniform application of these Regulations across the EU. It also calls on the Commission to consider how to ensure that all passengers are provided with comprehensible, accurate and timely rights information at key points in their journey, and that such passengers have ready access to simple methods to obtain redress when their rights are infringed.

The European Parliament considers that freedom of movement is a fundamental right of all passengers and that particular emphasis should be given to persons with reduced mobility ("PRMs") to support their journey; in particular situations where their mobility equipment may be lost or damaged.

Similarly, consideration should be given to how passengers could be further protected when an airline becomes insolvent and have a right to a full understanding of the terms of the ticket contract that applies to them.

7.
Response to requests and overview of action taken, or intended to be taken, by the Commission:

The Commission welcomes the European Parliament Resolution which encourages it to take active steps to ensure that passenger rights are upheld and to build upon the significant benefits that the existing air rights legislation has brought to passengers.

The Commission shares the European Parliament's view that in order to remain effective, all legislation requires periodic review and appropriate guidance on its application. The Commission is currently undertaking a review of Regulation (EC) No 261/2004 with the intention of putting forward legislative proposals at the end of 2012.  The Commission is also working on the Interpretative Guidelines on the application of Regulation (EC) No 1107/2006 concerning the rights of disabled persons and persons with reduced mobility when travelling by air with the aim to adopt the guidelines before the Paralympic Games in August 2012.

Ultimately the cost of provision of any assistance is likely to be covered by passengers. The Commission therefore considers that air carriers should seek to minimise such costs by managing their obligations under Regulation (EC) 261/2004 as efficiently as possible, and to seek redress from third parties where they are at fault in accordance with Article 13 of that Regulation.

The Commission agrees that air passengers not only have rights, but also responsibilities, and that the fulfilment of these responsibilities helps ensure safe and smooth functioning for their and other travellers' benefit.

Information

As the European Parliament has outlined, in order to be able to access the information on their rights, passengers should be provided with information at key stages of their journey (prior to purchase; before, during and after the journey; and especially in case of journey's disruption).  The Commission's website provides such information in formats readily accessible to everyone.  The Commission will launch a smartphone application this summer that would permit passengers to access directly such information on request.

In addition to the ongoing information campaign on passenger rights, the Commission also intends to launch a new and more focussed public information campaign in the future coordinated with relevant stakeholders. It will also seek to ensure that the judgments of the Court of Justice are appropriately publicised.

Air carriers should seek to make available a range of contact options as wide as possible (telephone, website or email) and seek to minimise the cost of using any communication channel.  Air carriers should also ensure a sufficient number of appropriately trained staff available at all airports where they have a presence empowerment to make decisions to assist passengers.  The provision of such assistance has a major impact on passengers' travel experience, particularly in situations of mass disruption.

While the Commission agrees with the Parliament that having a National Enforcement Body (NEB) presence at airports might be beneficial, it appreciates that the current pressure on existing resources means that NEBs need to strike a balance between their activities.  The presence of NEBs may therefore be limited to situations of major disruption, but it is likely that their role in such circumstances would be primarily to monitor compliance by air carriers rather than to provide the information or mediation services the Parliament suggests.

Passengers who book a package holiday have a complementary right of information under the Package Travel Directive and Regulation (EC) 261/2004.  The Commission will consider how such information might complement the current review of both these sets of legislation.

Booking

The Commission believes that passengers should have all relevant information available including, as identified by the Parliament, in relation to any environmental impact, in order to be able to make an informed decision prior to booking.  Similarly that information formats and booking processes must be fully accessible and allow PRMs to communicate their assistance needs at the time of booking.

The Commission understands that seeking to correct minor booking errors is a significant cause of passengers' complaints.  It therefore believes that such minor amendments should be made either without a charge for a passenger or at the expense of an air carrier, within a reasonable period after the booking.  However, the Commission considers that there is a difference between a minor amendment to a booking and the cancellation of a contract that a passenger has concluded.

Complaints Handling & Enforcement

The European Parliament has rightly identified that a key area of ensuring that passenger rights are upheld is a passenger's ability to be able to lodge a complaint with an air carrier in the expectation that it will be considered and addressed within a reasonable time period.  In order for passengers to assert their rights, air carriers must have in place accessible, transparent and effective mechanisms to process these complaints (in particular the use of effective Alternative Dispute Reconciliation mechanisms).

While the implementation and application of legislation is a matter for Member States, passengers and industry have a right to expect a consistent and adequate application of such legislation across the Union.  The Commission agrees with the European Parliament that in order to be effective, NEBs need to adopt a more proactive, flexible approach to enforcement, in order to create an environment where compliance of industry is the norm rather than the exception. The Commission believes that NEBs have to be independent of both passengers and industry in order to implement and enforce rights legislation on a fair and impartial basis, and must have the flexibility to proportionately act and apply sanctions where substantive violation to the detriment of a passenger is identified.

The Commission is working with NEBs (through dedicated networks) to share information, best practice and to work collectively to address particular problems, or address issues with an individual air carrier.  Such networks help to promote the consistent application of rights legislation across the Union and allow NEBs to utilise more effectively scare resources to the collective benefit.  The Commission has facilitated such cooperation through the introduction of a common complaint form accessible in all the official EU languages.  The Commission intends to work with NEBs on the continued development of such networks.  It will consider the European Parliament's proposal to formalise such networks and on the use of statistics to focus compliance activities and the issues identified above during its review of Regulation (EC) 261/2004.

Extraordinary Circumstances

While the judgment of the European Court of Justice in the case of Wallentin
 has clarified that an air carrier's claim of "extraordinary circumstances" has to be considered on its individual merits, the Commission agrees with the Parliament that further work needs to be undertaken on how such a claim might be assessed.  The Commission will consider this in its review of Regulation (EC) No 261/2004 to seek to ensure that a consistent approach to "extraordinary circumstances" is adopted across the EU.

The Commission believes that a coordinated approach between air carriers and airlines in situations of disruption will enhance the travel experience of passengers and reduce costs to industry through gains in efficiency. The Commission will reflect on how to enhance cooperation and coordination in this respect.

Passengers of Reduced Mobility
The Commission endorses the European Parliament's Resolution that a PRM is entitled to equal access to air transport on the same basis as any citizen and the Commission is committed to enforce these rights. Regulation 1107/2006 clearly states that PRMs can be denied boarding or be required to be accompanied only on grounds of safety.

The European Parliament has stressed the need for full accessibility of the information formats, booking process and complaints procedures and for recognition of an infant or small child as a person with reduced mobility on grounds of age.

The European Parliament has called on the Commission and Member States to facilitate PRMs’ use of mobility devices or a recognised assistance dog and the provision of barrier-free access at airports.  The right proposed by the Parliament to allow a PRM's use of mobility equipment and an assistance dog is already included within Regulation 1107/2006.  While there will be circumstances where it may not be possible for a passenger of reduced mobility to use their own wheelchair to and from the aircraft door, for example during the transfer between connecting flights, in the Commission's view  it is the best practice for this to be undertaken wherever possible.

With regard to airport accessibility, the Proposal for a Regulation of the European Parliament and of the Council on Union guidelines for the development of the Trans-European Transport Network, which is currently under ordinary legislative procedure, addresses this issue.

The European Parliament also calls on the Commission to submit a proposal to ensure that PRMs have a right to use safety approved respiratory devices on aircraft free of charge. The Commission's view is that subject to any relevant safety or security constraints, air carriers should seek to facilitate the carriage of such equipment either free of charge or where it itself is charged for the supply of equipment, for example oxygen cylinders, only seek to recover that cost.

The Commission is committed to continue working jointly with air carriers and NEBs in order to address the issues raised by the Parliament with regard to young children.

The Commission will address the above-mentioned issues in the Interpretative Guidelines on the application of Regulation (EC) No 1107/2006 concerning the rights of disabled persons and persons with reduced mobility when travelling by air to be issued in summer 2012.

Mobility Equipment and Baggage

The Commission agrees with the European Parliament that passengers should be appropriately compensated for damage or loss of mobility equipment and, as required by Regulation 2027/97, passengers should be advised of their rights under the Montreal Convention.  The Commission is considering how the issue of limited liability in relation to mobility equipment might be addressed.

Similarly, as called for by the Parliament, the Commission is examining what measures would provide protection for both arriving and departing passengers to ensure that passengers are properly compensated in the event of loss or unacceptably long delays of baggage.  The Commission sought the views of stakeholders in the public consultation on air passenger rights in December 2011 on how issues of this nature might be addressed and will take this work forward.

Harmonisation

The European Parliament has proposed that further research be undertaken to consider the feasibility of establishing a single legislative instrument comprising all provisions and principles on consumer rights in civil aviation, and similarly to harmonise rights across transport modes in order to reduce fragmentation.  Although the Commission believes that there may be some benefit in a single legislative instrument, such rights are currently reflected in a range of existing industry specific and more general consumer legislation. The consolidation of such legislation would be complicated, as would be any future amendment, and require the commitment of significant resources by the Commission.  The Commission therefore considers that it may be a more effective to use limited resources to ensure that such consumer rights legislation is prepared on a complementary basis to ensure that the needs of air passengers are appropriately addressed. In its Communication of 19 December 2011 (COM(2011) 898), the Commission committed itself to a progressive convergence of passenger rights while taking into consideration the specific characteristics of each transport mode.

Insolvency and price transparency

The European Parliament has identified the impact that the insolvency of an air carrier has on its passengers. In addition, the European Parliament reminds Member States of their obligation to monitor air carriers' financial standing and to suspend an Operating Licence where its finances are insufficient.

The Regulation 1008/2008 places obligations on the licensing authorities of Member States to ensure that airlines to which they issue an Operating Licence meet certain requirements in terms of their financial fitness. In a competitive market if an airline has insufficient financial resources to support its ongoing activities, then the Member State concerned has to suspend or revoke the air carrier's Operating Licence. The Commission is considering the issue of passenger protection in situations of airline insolvency and possible options to assist passengers affected by such a disruption.

The Commission agrees with the Parliament that all EU residents have a right to purchase tickets on a transparent and equal basis without discrimination in terms of country of residency.  Similarly, passengers have a right to understand the terms of the contract they are committing to. The Commission intends to consider this issue.

The Commission recalls that Article 15 of Regulation 261/2004 prohibits contractual clauses contrary to the Regulation.

Security aspects

The European Parliament has also called on the Commission to examine the passenger protection issues related to new screening methods, such as security scanners, hand searches and passenger profiling; the European Parliament considers that existing passenger rights provisions and enforcement bodies could play a role in redressing the possible problems.

The legal and court systems of Member States establish  the right for citizens to complain against the abuse or any excess of use of power by government officials or those acting on their behalf. In addition mediators or ombudsmen exist and are specifically tasked to assess government action. Such bodies may assist passengers confronted with unjustified, disproportionate or discriminatory security controls.
------------
� C-549/07 Wallentin-Hermann.
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