Commission Communication
on the action taken on opinions and resolutions adopted by Parliament at the April 2012 part-session
SPECIAL LEGISLATIVE PROCEDURE - CONSULTATION
European Parliament legislative resolution on the proposal for a Council directive on a Common Consolidated Corporate Tax Base (CCCTB)
1.
Rapporteur: Marianne THYSSEN (EPP/BE)
2.
EP reference number: A7-0080/2012 / P7_TA(2012)0135
3.
Date of adoption of the resolution: 19 April 2012
4.
Subject: CCCTB
5.
Inter-institutional reference number: 2011/0058(CNS)
6.
Legal basis: Article 115 TFEU
7.
Competent Parliamentary Committee: Committee on Economic and Monetary Affairs (ECON)
8.
Commission’s position: The Commission can accept part of the amendments adopted by the European Parliament.
The Commission can accept in principle proposed amendments 1, 4, 5, 11, 17, 18, 23, 24, 25 and 33 and will defend their spirit during the negotiations in Council.
The Commission cannot accept the proposed amendment on enhanced cooperation (6) as it stands. The Commission proposes legislation for all 27 Member States. According to Articles 20 TEU and 329 TFUE, any initiative to launch the enhanced cooperation procedure as a last resort and once the Council has established that the objectives cannot be attained within a reasonable period by the EU as a whole, exclusively lies in the hands of Member States. It is therefore not timely or appropriate to take a position on enhanced cooperation in the recitals of the legislative proposal.
The Commission cannot accept the proposed amendments (14, 21 and 22) related to the mandatory character of the CCCTB, at a first stage for European Companies and European Cooperative Societies and at a second stage, for all other companies except for micro, small and medium-sized enterprises.
Indeed, optionality is one of the building blocks of the scheme. In the Commission's view, such a change would fundamentally modify the proposal. A compulsory scheme would also introduce a significant burden by obliging businesses with purely domestic activities to bear the cost of switching into another tax system.
The Commission cannot accept the proposed amendments (16, 30, 31) related to the apportionment formula. According to the Commission's Impact Assessment, a formula of three equally-weighted factors is the most appropriate solution (i.e. least vulnerable to manipulation). It creates a fair balance between the States of origin and destination. In fact, the origin State is granted 2/3 of the overall weight, which reflects the principle of giving a primary taxing right to the State of source (as suggested in the Opinion of the ECON Committee). Further, there is no economic evidence which suggests that a weight of 10% for the sales factor is a better option compared to the current proposal.
The Commission cannot accept the proposed amendments (10, 20 and 37) which list a series of specific items to be assessed in the framework of the review clause.
The proposal contains a review clause of a broad scope which, if appropriate, would allow the analysis of the suggested points. The Commission does not consider it appropriate to commit at this stage to a list of issues to be addressed within 5 years. It would be helpful to allow more flexibility in this regard.
The Commission cannot accept the proposed amendments (19 and 34) calling for the creation of a Dispute Settlement Body for the CCCTB system. The Commission would not oppose to exploring the idea of setting up a Forum with tasks similar to those set out in its Decision of 25 January 2011 for the creation of the Joint Transfer Pricing Forum. The outcome would still have to be assessed for its compatibility with the Treaty. However, the proposed amendment refers to a “dispute settlement body”, which the Commission has never envisaged to create, as this could risk creating a conflict with Article 344 TFEU.
The Commission cannot accept the proposed amendments (27 and 29) related to the average tax rate in the EU. Increasing the exemption threshold to 70% of the EU average statutory corporate tax rate, which corresponds to a rate of 17.5%, would inevitably generate arguments - at a political level - about a minimum corporate tax rate in the EU. The Commission has consistently clarified that the CCCTB proposal is only meant to deal with the rules for computing the corporate tax base and does not touch upon tax rates.
The Commission can partly accept proposed amendment 7 on tax competition. The Commission can accept the principle of the proposed amendment insofar as it underscores the need for fair tax competition. For the rest, the amendment cannot be accepted, since it makes reference to certain arrangements not sufficiently related to the present proposal and because it casts doubt on the idea that the Directive proposed is meant to be applicable by all 27 Member States.
Finally, the Commission cannot accept all the other proposed amendments (2, 3, 8, 9, 12, 13, 15, 26, 28, 32, 35, 36 and 38) which are of technical nature.
Amendment 2: In general, the Commission believes in the advantages of close cooperation amongst tax authorities and acknowledges that, in the CCCTB, this is necessary for the creation of a functional system. The Commission is however concerned that the precise wording of the proposed amendment could be taken to mean that the aim of the CCCTB as such is to achieve 'more cooperation among tax authorities' whilst cooperation is treated only as a means to effectively operate the harmonised rules.
Amendment 3: The proposed amendment narrows down the message which the Commission wishes to deliver. Thus, tax obstacles are detrimental not only to the SMEs which are currently engaged in cross-border business but also to those which wish to expand across the border and find it unaffordable.
Amendment 8: First part of the recital: Provided that they comply with the eligibility tests of the Directive, all SMEs are entitled to opt to apply the CCCTB. The scope of the proposed Directive is not limited to businesses with cross-border activities. Actually, by reducing the costs for setting up a commercial presence abroad, the Directive aims to encourage SMEs which wish to expand their activity across the border (but which have not been able to afford it so far) to do so. Second part: The Commission will pay particular attention to the issues of administrative burdens for this sector when discussing the administrative structures with the Member States.
Amendment 9: This would be against the spirit of the Directive. Tax breaks or preferential regimes which consist of a reduction in the tax liability (but do not structurally interfere with the tax base) should not be foreseen because they effectively downsize the tax base and circumvent the common rules through the back door.
Amendment 12: The Commission agrees that consolidation creates a framework of tax neutrality (i.e. no tax profit accrued or loss incurred in transactions among group members). It cannot however see how a broad tax base and the way that tax rates are determined could contribute to tax neutrality.
Amendment 13: This proposed amendment does not add anything to the existing drafting. Member States are bound by the acquis for all parts of their respective territories. Adaptations outside the acquis, meant to take account of regional or local specificities, are outside the scope of this proposal.
Amendment 15: The Commission considers that the provisions it has proposed, i.e. the general anti-abuse clause and the rules designed to curb specific types of abusive practices involving low-tax countries outside the Union, are effective enough to fight against abusive tax practices. If the Member States wish to introduce additional measures, the Directive (if adopted along the lines of the Commission proposal) would need to be amended. The Member States cannot adopt, on their own (joint) initiative, additional anti-abuse measures which supplement the CCCTB system. Further, Article 7 of the proposal prescribes that, once a taxpayer opts to apply the system of the Directive, it ceases to be subject to the national corporate tax arrangements in respect of matters regulated by the Directive.
Amendment 26: This proposal for amendment is only relevant to consolidation. The Commission has difficulties in understanding the reason for including such a rule into Article 48, which does not deal with the consolidated group but only explains the tax treatment of pre-entry losses for a single taxpayer. The Commission does not disagree with the principle of ring-fencing losses which a company has incurred before it enters a CCCTB group. In fact, the proposal deals with this matter in Article 64.
Amendment 28: The Commission disagrees with the use of the term ‘mainly’, as it believes that it is at odds with the fundamental principles of the anti-abuse test for the Single Market which the ECJ has delineated in a number of judgments in the field of VAT.
Amendment 32: The proposal provides that a Committee acting in accordance with the examination procedure may adopt implementing acts on the form of the tax return for the single taxpayer and the consolidated group as well as on supporting documentation and the rules on electronic filing (Article 113).
Amendment 35: If the intention was to recall existing commitments given in the Framework Agreement between the two institutions (although it is not clear what commitment is meant here), this would anyway not be necessary.
Amendment 36: Provided that they comply with the eligibility tests of the Directive, all SMEs are entitled to opt to apply the CCCTB. The Commission will pay particular attention to the issues of administrative burdens for this sector when discussing the administrative structures with the Member States.
Amendment 38: The test for inclusion in Annex 3 is based on the amount of revenue that a Member State collects from a specific tax and not on the structural elements of the tax. Annex 3 will be subject to update at the end of the adoption process and then, all listed taxes will have to be looked at again.
9.
Outlook for amendment of the proposal: The Commission will not introduce a modified proposal. It will defend the spirit of the European Parliament amendments that are acceptable during the negotiations in Council.
10.
Outlook for the adoption of the proposal: The technical work in Council progresses. Discussions are now focused on how to calculate the tax base. The Presidency hopes to report on progress and to have a first political orientation by the end of its Presidency. It is premature to speculate on a date for adoption of the proposal.
