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European Parliament legislative resolution on the proposal for a Council directive on a common system of financial transaction tax and amending Directive 2008/7/EC

1.
Rapporteur: Anni PODIMATA (S&D/EL)

2.
EP reference number: A7-0154/2012 / P7_TA(2012)0217
3.
Date of adoption of the resolution: 23 May 2012

4.
Subject: Financial Transactions Tax (FTT)

5.
Inter-institutional reference number: 2011/0261(CNS)

6.
Legal basis: Article 113 TFUE

7.
Competent Parliamentary Committee: Committee on Economic and Monetary Affairs (ECON)

8.
Commission’s position:

The Commission very much welcomes the political messages that the European Parliament addresses through this report. However, the Commission considers that political messages should not be included in legal texts. For this reason, the Commission supports the spirit of many amendments but will not defend their inclusion in the text of the Directive.

Issuance principle (Amendments 7, 13, 16 and 18)

The proposed amendments aiming at introducing the issuance principle need further analysis. The Commission is ready to further explore the question and undertake the necessary technical analysis. The general concept underlying the amendments could be acceptable in principle to the extent that the broadening is limited to certain instruments, such as shares and bonds, where there is a clear link with the EU territory and it constitutes an extra-measure to address possible market reactions. But absent a full analysis of all factors that could be relevant to the application of the issuance principle, the Commission is not in a position to agree with its addition to the existing proposal.

Ownership principle (Amendment 7 and 19)

The Commission cannot accept the amendments relating to the legal enforceability of a transaction, the transfer of legal title, central clearing or capital adequacy requirements. The latter are not a necessary component part of the proposed harmonisation regime. Member States are obliged to make sure that the tax owed to them is actually paid: Articles 10 and 11 of the proposal. Provided that these provisions and the Commission acts foreseen in Article 11(2) are respected, it should remain up to them to adopt the detailed measures capable of achieving this aim. Similar considerations apply to the amendment regarding automatic payment.

Some of the suggestions made could also conflict with the objectives underlying the Commission's regulatory proposals.

Spot currency transactions (Amendment 14)
The Commission cannot accept the amendment calling for the inclusion of spot currency transactions in the scope of the proposal. Their exclusion is the only practical way of actually ensuring compliance with Art.63 TFEU as regards the free movement of capital.

Exemption of pension funds (Amendment 15)

The Commission has proposed a broad-based tax (with low minimum rates) for reasons of tax neutrality, to avoid distortions of competition between institutions, to tackle tax avoidance possibilities, to ensure revenue and to encourage long-term, "conservative" investment strategies with low transaction frequency. Therefore, the Commission cannot accept this proposed exclusion from the scope of the proposed tax, be it temporarily or not.

Global FTT (Amendment 3)

From a political perspective, the Commission is committed to push for an agreement at global level on FTT. The Commission will continue to do so. However, legally speaking, the proposed amendment does not explain the FTT proposal intended for the EU-27, nor does it clarify its objectives, which essentially relate to the harmonisation of indirect taxes for the proper functioning of the Single Market. The Commission can therefore not accept adding such a recital in the legal text.

Enhanced cooperation (Amendment 2)

Adding a recital on enhanced cooperation is inappropriate since the Commission proposal is made for the EU-27. Any initiative to launch the enhanced cooperation procedure supposes a finding of last resort at the level of the Council (Article 20, paragraph 2, TEU) and lies exclusively in the hands of the Member States interested in such cooperation [Article 329(1) TFEU].

It is only where, upon a proposal of the Commission, enhanced cooperation has been authorised by the Council, that a proposal for the substance of the cooperation can be made.

The Commission is ready to consider all possible solutions which would have the potential to lead over time to a broad base FTT in the EU, and would be ready to examine any request for enhanced cooperation which may eventually be submitted in due course and in line with the procedures set out in the Treaty.

Own resources (Amendment 11)

The Commission agrees that FTT revenue should be used as an own resource. It therefore made a proposal to ensure that a part (2/3 of the minimum rates set out in the Commission Proposal of the FTT collected by the Member States would accrue to the EU budget. However, legally speaking, the Commission cannot accept that a recital is added to self standing Commission Proposals relating to the next EU Multi-annual financial framework. Such amendment neither explains the proposal nor its objectives.
Lower rates on financial transactions on stock exchanges than on off-exchange transactions (Amendment 5 and 21)

The Commission cannot accept these amendments. In its proposal the Commission has opted for neutrality of the proposed tax towards the way of trading. It is for regulation to tackle the issue of non-transparency of certain markets. Regulation has been proposed to tackle the issue of non-transparency of certain markets (e.g. on Over-The-Counter derivatives, Markets in Financial Instruments Directive review). The rate differentiation suggested also presents various practical difficulties: definitional problems; unintended incentives for 'tax engineering', etc.

The other amendments are of minor importance

Although supporting the spirit of amendments 1, 12, 20 and 33, the Commission will not defend their inclusion in the text of the Directive because it considers that political messages should not be included in legal texts. It will not defend the inclusion of amendments 4, 6, 8, 17, 25 and 30 in the text of the Directive because suggested amendments do not explain the proposal or its objectives, go beyond the scope of the present proposal  or are already covered in the proposal.

The Commission can partly support amendments 9 and 32 (full use of instruments for administrative cooperation in tax matters by Member States).

Finally, the Commission cannot accept amendments 10, 22, 23, 24, 26, 27, 28, 29, 31, 34 and 35 for the following reasons:

Amendment 10: On the first addition proposed: legally speaking, there is no need to be more specific; public consultations carried out by the Commission are always open to any stakeholder, without any limitation. The intention of the second addition proposed seems to echo the terms of the Framework Agreement between the two institutions. However, independently from the substance of that agreement, the reference to the European Parliament is in any event not appropriate in the present context. The draft recital refers to the Council alone since, in the context of Article 113 TFEU, only that institution has a role to play in regard to possible objections to delegated acts, or indeed in regard to the revocation of the power conferred upon the Commission (cf. Article 13 of the proposal).

Amendment 22: If "by order" means trading on own account by the financial institution then the Commission cannot accept the proposed amendment as it deliberately decided to propose to tax each own account trade, as opposed to the "retail" banking activity of transacting in the name or for the account of another person. In the latter case only the financial institution at the basis of (both sides of) the transaction is liable to pay the tax. The second part of the proposed amendment is already embedded in the original provision of the Proposal.

Amendment 23 and 24: These amendments suppose that precise registration provisions should be foreseen in this Directive. The Commission does not consider this to be the case. Levying of the proposed tax is a responsibility of the Member States. They have to legislate on the registration of financial institutions in the way they see fit, bearing in mind the objectives of the Directive. They could take account of existing national systems.

Amendment 26 and 31: This new paragraph seems to have market supervision purposes in the first place. This is to be dealt with in the relevant regulatory legislation. Similar considerations would apply if the amendment should be understood as being geared at own resources, which indeed are not the subject of the Commission proposal under discussion. As regards information needs linked to the possible revision of the Directive at a later stage (Article 16 of the proposal), the necessary elements would be requested ad hoc from the Member States.

Amendment 27: The first proposed addition refers to regulatory issues; the second is obvious in a tax proposal.

Amendment 28: The Commission agrees that rules to prevent tax avoidance should be adopted at Union level. Under Art.11(2) of the Proposal, it has proposed the possibility for it to adopt delegated acts in this respect. However, in line with the proportionality and subsidiarity principle, it is the responsibility of the Member States to ensure the correct levying of the tax and it is thus for Member States in the first place to adopt the measures at issue.

Amendment 29: The proposed activities of the Committee seem to be oriented to the detection of avoidance, abuse and evasion schemes. This is in principle a matter for the tax administrations of the Member States. These tax administrations are supposed to properly collect the taxes due, and it seems excessive to prescribe the appointment of particular bodies. In case mutual assistance is needed, this can be asked and provided for thanks to the corresponding instruments, notably Directive 2011/16/EC. The proposed amendment does not appear to be geared at the adoption of more detailed rules intended to prevent tax evasion, avoidance and abuse. In any event, the corresponding power is already contained in Article 11(2) of the proposal.

Amendment 34: Such proposed analysis is part of the examination referred to in Art. 16 of the proposal (review clause) or of national analysis.

Amendment 35: The reference to the Council only reflects the fact that Article 113 TFEU provides for the adoption of the relevant acts (such as the present Directive) by the Council. The Commission remains of course open to a constructive dialogue and ad-hoc reporting to ECON Committee. The proposal contains a review clause of a broad scope which would allow the analysis of most suggested points, where appropriate. The Commission cannot see the need for further specification of the content of the report. Future circumstances are not necessarily known at this point in time, and the Commission needs to remain free to adapt to the situation it finds once the review is undertaken. The reference to the 'provision under 1(2)' is unclear.

9.
Outlook for amendment of the proposal: The Commission will not table a modified proposal. It will defend the spirit of the (parts of) European Parliament amendments that are acceptable (full use of instruments for administrative cooperation in tax matters by Member States) during the negotiations in Council, where these continue on the basis of the provisions of the Commission proposal. It will also contribute to the further analysis of the amendments related to the complementation of the residence principle with elements of the issuance principle, in case the negotiations in the Council continue on the basis of the provisions of the Commission proposal.
10.
Outlook for the adoption of the proposal:

It is premature to speculate on a date for adoption of the proposal.

Discussions in Council continue. The Danish Presidency accelerated and intensified the technical analysis and negotiation process, also following the request by nine Member States. At the informal ECOFIN Council meeting on 30 March 2012, ministers generally agreed that the Presidency should work on a “two-track approach”: on the one hand, to continue the technical work on the basis of the Commission's proposal (including a gradual implementation the proposal, starting for example with a narrower based tax); on the other hand, to explore different other options (such as bank levies, financial activities tax or regulatory measures) – which could gather a higher level of support in the short term.

An orientation debate is expected to take place on 22 June in ECOFIN, on the way forward concerning the different possibilities of financial sector taxation.

Some Member States remain opposed to any legislative action at EU level in this field (taxing the financial sector), preferring purely national solutions.

