Commission Communication
on the action taken on opinions and resolutions adopted by Parliament at the September 2012 part-session
PROCEDURE LEGISLATIVE SPECIALE - CONSULTATION

European Parliament legislative resolution on the proposal for a Council directive on a Common system of taxation applicable to interest and royalty payments made between associated companies of different Member States (recast)

1.
Rapporteur: Ildikó GÁLL PELCZ (EPP/HU)
2.
EP reference number: A7-0227/2012 / P7_TA(2012)0318
3.
Date of adoption of the resolution: 11 September 2012

4.
Subject: Interest and Royalties Directive (recast)

5.
Inter-institutional reference number: 2011/0314(CNS)

6.
Legal basis: Article 115 TFUE

7.
Competent Parliamentary Committee: Committee on Economic and Monetary Affairs (ECON)

8.
Commission’s position:

The European Parliament resolution contains 16 amendments.

1) The Commission can accept in principle amendments 1, 2, 3, 4, 5, 12, 13 and 14 and will defend their spirit during the negotiations in Council.

2) The Commission cannot accept a provision which would exclude from the scope of the Directive all companies resident in seven Member States who currently have a company tax rate of less that 70% of the average statutory rate in the Member States (Amendment 7). A minimum tax rate thus calculated would currently be around 17.15%: IE, LT, LV, BG, RO, CY and DE
 have lower statutory tax rates than 17.15%.

The Commission shares the view that non taxation or extremely low taxation deriving from the mismatches of national corporate tax systems is an issue which should be addressed. However, appropriate measures should preferably be taken at general level, i.e. for all companies resident in the Member States, and not for those companies within the scope of a specific Tax Directive.

3) The Commission cannot accept the amendments related to the holding threshold in the capital of the associated company. The current text of the Directive provides for a minimum holding of 25% (Amendment 10 and 11). The proposal of a reduction of the threshold to 10% is a measure to reduce situations of potential double taxation and allow for compliance cost reduction. The 25% holding requirement would deny such benefits to business and companies in the EU.
4) The Commission can neither accept the other (minor) amendments for the following reasons:

Amendment 6 and 15 concerning eXtensible Business Reporting Language (XBRL) to be used by companies for the preparation of their annual accounts: The Commission cannot accept that a provision on company law is included in a Tax Directive. Also, as to-date XBRL applications show, effective implementation of interactive regulatory reporting requires a comprehensive framework consisting of elements in which a number of stakeholders interact: reporting entities themselves, regulators, software vendors, enforcing authorities, etc. A simple requirement to produce XBRL reports would not be effective and would not result in the cost-efficiency as stipulated in the proposed amendment.  The Commission however shares the general approach of this amendment.

Amendment 8: The Commission shares the view that the permanent establishment should enjoy the Directive exemption when it is taxed on the payments received in their Member State of establishment. However, the wording proposed is not sufficiently clear as 'meeting its liability' could be construed in  a number of different ways – for example, it could mean that the permanent establishment has been taxed on a specific payment, or it could mean that it has simply paid its annual demand for tax.

Amendment 16 concerning the formal reporting to the European Parliament: The reference to the Council only reflects the fact that Article 113 provides for the adoption of the relevant acts (such as the present Directive) by the Council. The Commission remains of course open to a constructive dialogue and ad-hoc reporting to ECON.

Amendment 17: The Commission cannot accept an opening of the Directive which allows Member States unilaterally to deny domestic or foreign companies the benefits of the Directive without specific and well-defined rules in the Directive.

5) Finally, attention is drawn to article 6 (1) of the Directive containing the requirement for Member States to provide the Commission with "correlation tables" when communicating their laws implementing the I&R directive. According to the Joint Political Declaration of 27 October 2011, the Commission should only request explanatory documents if it can "justify on a case by case basis […] the need for, and the proportionality of, providing such documents, taking into account, in particular and respectively, the complexity of the directive and of its transposition, as well as the possible administrative burden".

Explanatory documents are normally not required if the notification of transposition measures is largely self-explanatory, because a directive contains only a very limited number of legal obligations or concerns well delimited and not heavily regulated domains at national level, which is the case with the recast of the I&R directive.

For these reasons, the Commission considers that there are no sufficient reasons to request explanatory documents from Member States. In accordance with the joint political declarations, a justification in writing why explanatory documents are not necessary will be made available to the co-legislators.

9.
Outlook for amendment of the proposal: The Commission will not introduce a modified proposal. The Commission is concerned about extreme forms of under-taxation or non-taxation. Towards the end of 2012, it intends to table an initiative addressing these issues, outlining possible approaches to tackle tax circumvention.

10.
Outlook for the adoption of the proposal: Because of a fundamental disagreement between Member States over whether or not the Directive should only apply when a stated minimum tax rate applies in a Member State, no agreement is at sight in the near future.
� For the purpose of the I&R Directive, only the Corporate Income Tax ('Körperschaftsteuer') is taken into account. The German trade income tax ('Gewerbebesteuer') is not taken into account.





