Commission Communication
on the action taken on opinions and resolutions adopted by Parliament at the October 2012 I and II part-sessions
SPECIAL LEGISLATIVE PROCEDURE - CONSULTATION

European Parliament legislative resolution on the proposal for a Council directive on consular protection for citizens of the Union abroad
1.
Rapporteur: Edit BAUER (EPP/SK)

2.
EP reference number: A7-0288/2012 / P7_TA-PROV(2012)0394
3.
Date of adoption of the Resolution: 25 October 2012

4.
Subject: Consular protection for the citizens of the Union abroad

5.
Inter-institutional reference number: 2011/0432(CNS)

6.
Legal basis: Article 23 TFEU
7.
Competent Parliamentary Committee: Committee on Civil Liberties, Justice and Home Affairs (LIBE)

8.
The Commission's position:
On the legislative resolution in general, the Commission welcomes the Parliament's resolution on Consular protection for the citizens of the Union abroad which supports a coordinated European approach aiming at effectively protecting Union citizens in difficulty abroad, irrespective of their nationality. In particular, the Commission welcomes the acknowledgement by Parliament of the need for a new legally binding instrument in order to facilitate the exercise by the unrepresented Union citizens of their right enshrined in Article 20(2) of the TFEU to enjoy consular protection in third countries.

On the European Parliament’s amendments, the Commission can support some of the amendments as follows:

· On the personal scope of the protection

The right to respect for private and family life, as protected by the EU Charter of Fundamental Rights, must be ensured. Therefore the Commission supports the proposed changes in Recital 9 relating to securing the integrity of the citizen's family. It also finds acceptable the suggestion made by Parliament in recital 9a as regards the protection that the assisting Member State should consider providing to refugees and stateless persons.

However, the Commission cannot support defining the scope of the beneficiaries of the Directive as proposed by Parliament in Recital 9 and Article 2 paragraph 3. Such an approach, which would require Member States to check whether third country family members fall within the definition of Directive 2004/38/EC, the purpose of which is to define the scope of the rules on free movement of persons within the EU, would be too rigid for the purposes of consular protection where swift reactions are needed in emergency cases. This is why the Commission did not propose to define the term of family members but proposed instead, in a recital, to draw inspiration from the Directive 2004/38/EC.

The Commission cannot support the new wording for Article 2 paragraph 3, proposed by Parliament, as it may create doubts as to whether third country family members of unrepresented citizens would benefit from the non-discriminatory treatment.

· On the concept of accessibility

The Commission can support the amendment of Parliament in Recital 8 which aims at including an additional clarification as regards the concept of accessibility in view of particular circumstances in cases of emergency.

· On burden-sharing arrangements

Article 4 paragraph 1 of the proposal allows, as a general principle, unrepresented citizens to turn to any Member States' representations when seeking consular protection. Article 4 paragraph 2 allows Member States to derogate from this general principle by concluding arrangements on burden-sharing only under the condition that effective protection is ensured. The Commission cannot accept the amendment proposed by Parliament to Article 4 paragraph 2 which would dilute this condition.
· On the scope of the protection

The Commission supports the amendment of Parliament to Article 6 paragraph 2 which emphasizes that the list laid down in the Commission's proposal of types of assistance to be provided by Member States to unrepresented citizens, in accordance with the non-discrimination principle, is non-exhaustive. It implies that, whatever the type of assistance provided to their own nationals, Member States must offer the same assistance to unrepresented citizens. On the other hand, the Directive does not impose any obligations on Member States as regards the assistance to be provided to their own nationals. Nor does it impose any obligations on the Member States to provide unrepresented citizens with other types of assistance than those they provide to their own nationals. Therefore the Commission can accept amendment 19.

· On the assistance to victims of trafficking in human beings

The Commission can support the amendment which aims at introducing a new Recital 14a regarding the particular attention that should be paid to cases of arrest or detention of victims of trafficking in human beings.
· On coordination measures

The Commission can support the Parliament's proposal to include a new Recital 25a (amendment 20) which concerns the role of the Member State of nationality of the unrepresented citizen in the assistance provided. Unrepresented Member States should give continuous support to the Member States which are providing consular assistance to the citizens of the former.

Parliament also proposes several amendments to Recital 15 and Articles 8 to 1 aiming at clarifying the coordination procedures between Member States in typical situations where assistance is provided to unrepresented citizens. For example, Parliament proposes to specify in recital 15 that Member States should ensure that language barriers should be overcome for unrepresented citizens. The Commission find these amendments acceptable to the extent that they aim at offering effective protection to the unrepresented citizen.

· On the reimbursement of costs of the assistance provided in crisis between the Member States

Article 13 establishes the procedures to facilitate the reimbursement of costs of assistance in crises, in particular the pro-rata reimbursement. Such rules are necessary to ensure legal certainty and an adequate burden-sharing between Member States. Therefore, the Commission cannot accept the amendment proposed by Parliament that aims at deleting the provisions of Article 13.

· On establishing a 24/7 hotline

In its amendment aiming at introducing a new Recital 27b, Parliament calls on the Commission to consider establishing a 24/7 hotline in order to make information easily accessible for citizens seeking consular protection in cases of emergency. The Commission has set up a website which provides all the necessary information and relevant contact details of Member States' representations. Moreover, Member States have 24/7 telephone lines. A specific Commission hotline would duplicate what already exists in Member States. Therefore, the Commission cannot accept this amendment.

· On practical guidelines

Parliament calls on the Commission to establish practical guidelines to facilitate and improve consular protection. At this stage, the Commission cannot accept the amendment aiming at introducing a new recital 7b. However, once the Directive is adopted, the Commission will consider the need and added value of establishing such guidelines.

·  On acts delegated to the Commission

The Commission is not in favour of the Parliament's amendments aiming at introducing a new Recital 25b and new Articles 18a and 18b. The Commission considers that empowering it to adopt delegated acts in respect of amendments to the annexes is not necessary for the implementation of the Directive. The annexes do not require frequent updates and, if necessary, an indexation of the fixed sums indicated in the annexes may be added in the Directive. 

· On the role of the Union delegations in the coordination of and delivery of consular protection abroad

Parliament calls for the Union delegations (run by the European External Action Service) to take on the primary responsibility for the cooperation and coordination of consular protection among Member States in crises. Moreover, Parliament suggests that, where relevant, Union delegations should also be entrusted with consular tasks for unrepresented citizens.

The objective of the Commission's proposal was to ensure the effective implementation of consular protection for unrepresented Union citizens abroad. In view of the currently available resources, as a first realistic step in 2011, the Commission's proposal provided for a limited role for the Union delegations in local coordination meetings and through participation in crisis preparedness meetings.

First, generally entrusting the Union delegations with the primary responsibility for coordinating protection of unrepresented citizens in crises, without acknowledging Member States' responsibilities and activities (by eliminating the Member States' coordinating role as "Lead State(s)" regarding the preparation for and in case of crisis) would not offer the necessary flexibility allowing to take account of the situation on the ground and may not improve protection. Secondly, entrusting the Union delegations with consular tasks in day-to-day assistance, which would consist in directly assisting unrepresented citizens, without defining which tasks should be delivered and how, may not lead to better protection either. As things stand, Union delegations are not equipped to deliver assistance directly to unrepresented citizens.

However, the Commission considers that the role of the Union delegations in crisis could be enhanced as suggested by Parliament. Union delegations could provide the necessary support to the Member States through available logistics (communication means, premises, transportation). In addition, such support could also include training for the staff of the Union delegations and of the Member States. Any tasks to be entrusted to the Union delegations locally and to the EEAS in general - including headquarters - will require specific expertise and may imply additional human and financial resources. The possibility to entrust the Union delegations with specific tasks in support of Member States' activities to protect unrepresented citizens in day-to-day cases, as suggested by Parliament, could also be explored in view of future developments and reflected in any future legislative instrument. In that context, the Commission considers that the situation could be reviewed to take into account future developments by including a review clause in the Directive.

Consequently, the Commission cannot accept the amendments of Parliament relating to Articles 1, 4, 7, 15, 16 and Recitals 10, 20 and 21.

The Commission can nevertheless support the Parliament's amendments (amendments 1 (Recital 6a), 2 (Recital 7), 16 and 17 (Recital 22a and b), 32 (new Article 5a), 42 (new Article 11a) and 46 (Article 14), which aim at enhancing the role of Union delegations in consular protection for unrepresented citizens by providing, in particular, that it should closely cooperate with the Member States and be entrusted with certain specific consular tasks wherever relevant. The Commission can also support amendment 18 (Recital 23) but only to the extent that the reference to the Vienna Convention on consular relations is kept since it clarifies that the assistance provided by Member States to unrepresented citizens may depend on the application of the Convention.

9.
Outlook for amendment of the proposal: The Commission intends to draw the Council's attention to the Commission's position on Parliament's amendments orally. It does not see the need, at this stage of the legislative process, to modify its proposal to reflect its position on the European Parliament's amendments.
10.
Outlook for the adoption of the proposal: The Council is negotiating a compromise in view of its adoption as soon as possible.
