Follow up to the European Parliament Resolution on the 28th Annual Report on monitoring the application of European Union law (2010), adopted by the Commission on 20 February 2013
1. Rapporteur: Eva LICHTENBERGER (Greens/EFA/AT)

2. EP reference number: A7-0330/2012 / P7_TA(2012)0442

3. Date of adoption of the Resolution: 21 November 2012
4. Subject: Annual Report on Monitoring the Application of EU Law (2010)

5. Competent Parliamentary Committee: Committee on Legal Affairs (JURI)

6. Brief analysis/assessment of the Resolution and requests made in it:

The European Parliament has an active interest in the implementation and application of EU law. Following a request made by the European Parliament (“Sieglerschmidt” Resolution of 7 February 1983), since 1984, the Commission has presented its Annual Report on the Monitoring of the Application of EU law (covering the related activities during the preceding year). The European Parliament regularly adopts a report and resolution on these Commission reports.

As has often been the case, the resolution covers a wide range of issues of interest to the Parliament across the broad spectrum of activities involved. These include requests for more information about the management of infringements by the Commission and criticism as to how the Commission handles complaints.

The key issues covered by the current Resolution can be summarised as follows:

1. Late transposition of directives by Member States and implementation of Article 260(3) TFEU

The European Parliament welcomes that the Commission uses many tools to make the transposition process smoother (transposition checklists, handbooks and interpretative notes) and calls for even closer follow-up of the transposition of directives before the transposition deadline, especially for Member States with a "bad [transposition] record" (point 5 of the Resolution). It regrets the very high number of non-communication cases (470 pending at the end of 2010) and stresses that if a Member State fails to transpose a directive on time, citizens have no recourse to any direct redress mechanism (points 9 and 28 of the Resolution).

The European Parliament also welcomes the Commission's undertaking to make use of Article 260(3) TFEU, which enables the Court, if requested by the Commission, to impose financial penalties on a Member State that has failed to timely transpose a directive. It calls for the "naming and shaming" of those Member States which lag behind with transposition (points 31, 32 and 33 of the Resolution).

2. The Commission's handling of complaints

Position of complainants / Procedural law (Article 298 TFEU): The Parliament highlights the role of citizens as complainants in the administrative phase of infringement procedures (points 4 and 30 of the Resolution). The Parliament notes the recent publication of the Commission's 2012 Communication on the handling of complaints related to the application of Union law (COM(2012) 0154), which revised an earlier communication on the same subject adopted in 2001 (point 8 of the Resolution). The Parliament argues that the Commission should go beyond the commitments contained in these communications and guarantee a number of rights for complainants, such as binding time-limits, a right to be heard, an obligation to state reasons and a right of access for complainants to his/her file (point 17 of the Resolution).

The Parliament takes the view that such rights should be enshrined as legally binding provisions in a regulation (taking the form of a "procedural law" under Article 298 TFEU) so that the Parliament, as co-legislator, could be involved in the design of these provisions (points 8 and 18 of the Resolution).

The Parliament also adds that it does not share the Commission's doubts as regards the possibility to apply the abovementioned article to infringements procedures. The Commission has taken the view that the latter cannot fall under the scope of Article 298 because of the Commission's discretionary power (based on Article 17 TEU) in handling infringement proceedings and the related pre-infringement work. On the contrary, the Parliament argues that a procedural law would not limit the Commission's discretionary power. Instead, the objective of such a law would be to guarantee that, in exercising its power, the Commission would respect the principles of an "open, efficient and independent European administration" (Article 298 TFEU) and the right to good administration referred to in Article 41 of the Charter of Fundamental Rights (point 19 of the Resolution).



3. Improved working methods with Member States (

3. EU Pilot

The Parliament points to the high acceptance rate of Member State answers in EU Pilot in 2010 (81%). At the same time, the Commission is reminded to pay attention to the quality of its assessments both as regards their correct factual background and their compliance with EU law, including the Court's case law (point 12 of the Resolution).

The Parliament is not satisfied that the 2012 Commission Communication on complaint handling mentioned above does not refer to "the rights or the protection accorded to the complainant under EU Pilot" (point 10 of the Resolution). It concludes, therefore, that decisions taken by the Commission in EU Pilot do not respect the transparency and accountability requirements. It invites the Commission to clarify the status of EU Pilot and to define its framework and operational rules in a way citizens can understand easily (points 10 and 11 of the Resolution).

4. Transparency and access to information regarding infringements

The Parliament recalls the Commission's commitments under the Revised Framework Agreement on relations with Parliament and indicates that the clause on access to infringement-related information should be applied in practice in good faith (point 20 of the Resolution).

According to the Parliament, additional efforts should be made in order to increase transparency and reciprocity in the communication between Parliament and the Commission. This should include greater access to information on complaints, infringement files and other enforcement mechanisms. The Parliament believes that this could be done without jeopardising the purpose of investigations, and that an overriding public interest can justify access to this information (point 15 of the Resolution).

The Parliament criticises again the alleged lack of transparency of EU Pilot vis-à-vis the complainants and reiterates its request to be given access to the "database where all complaints are collected". This is seen as a pre-requisite for the European Parliament to be able to scrutinize the Commission in its role as guardian of the Treaties (point 16 of the Resolution).

Lastly, the Parliament makes a reference to the Joint Political Declaration of 27 October 2011 of the Parliament, the Council and the Commission on explanatory documents as regards the transposition of directives into national law, by stating that the three institutions and the Member States had agreed to include in directives a recital that Member States will provide "correlation tables", where necessary and proportionate (point 34 of the Resolution). The Parliament stresses that correlation tables are an invaluable tool to enable the Commission and Parliament to oversee the correct transposition and application of EU law by the Member States (point 35 of the Resolution). The Parliament also asks for guidance on the use of correlation tables (point 36 of the Resolution).

7. Response to requests and overview of action taken, or intended to be taken, by the Commission:
1. Late transposition of directives by Member States and implementation of Article 260(3) TFEU

In relation to a close follow-up to the transposition of directives (points 5, 9, 28, 31-33 of the Resolution), the Commission confirms that monitoring late transposition is and will remain a priority. At the end of 2010, the Commission issued a Communication in which it outlined its policy on the implementation of Article 260(3) TFEU (SEC(2010) 1371). The latter instrument introduced by the Lisbon Treaty allows the Commission to request, already at the first stage of the Court procedure, financial sanctions against Member States that failed to transpose directives adopted under a legislative procedure.

In line with the abovementioned Communication, the Commission has started to make full use of Article 260(3) TFEU, by deciding on requesting a financial penalty in each infringement to which this Article is applicable. The Commission therefore applies a rigorous policy on late transposition across the board (and regardless of the Member States' previous "bad [transposition] record"). The decisions on infringement proceedings, including those concerning late transposition, are regularly published on the Commission's website 
(http://ec.europa.eu/eu_law/infringements/infringements_decisions_en.htm). Additionally, the Commission intends to produce detailed information on referrals to the European Court under Articles 258/ 260(3) TFEU in its Annual Reports on monitoring the application of EU law, thereby giving appropriate publicity ("naming and shaming") to Member State performance in this area.

2. The Commission's handling of complaints

Concerning the position of complainants (points 4, 8, 10, 17, 21 and 30 of the Resolution), the Commission has continued to support the active role of citizens and businesses in detecting breaches of EU law. The Commission has kept its commitment and in 2012 reviewed the 2002 Communication on relations with complainants (COM(2002) 141 final) consolidating a number of improved working methods, which had been successfully tested since 2009. The updated Commission's Communication on the handling of complaints (COM(2012) 154) maintains fully the administrative guarantees provided to complainants under the previous Communication. The Commission is of the opinion that there was no need for a substantial amendment, as both the current and previous versions of this Communication already provide a comprehensive set of such guarantees, while taking into account the specific bilateral nature (between the Commission and the Member States) of the infringement procedure, including:

· registration of the complaint in a central registry for complainants and sending an acknowledgement of receipt within fifteen working days of the receipt of the complaint;

· a 12-month time limit within which the Commission decides, as a general rule, whether it initiates an infringement procedure;

· the possibility for the complainant to meet with the representatives of the Commission in order to present his/her arguments; 

· the requirement to give prior notice should the Commission intend to close a case, thus allowing the complainant to raise new arguments within four weeks.

The general approach pursued by the Commission is to seek swift problem-solving in close co-operation with Member States, to pursue infringements where necessary and to ensure systematic feedback to complainants about the procedural steps or decisions taken in connection with their complaint, in accordance with the 2012 Communication. Contrary to the Parliament's understanding (point 10 of the Resolution), the above-cited set of administrative guarantees for the benefit of the complainant apply throughout the whole infringement procedure (administrative and judicial phases). That is why there is no specific reference to EU Pilot in the above-mentioned new Communication on the handling of complainants, as administrative guarantees for the benefit of the complainant will always be respected by the Commission.

The Commission underlines that in infringement proceedings it must strike the right balance between involving citizens and businesses on the one hand, and respecting confidentiality which Member States are entitled to respect on the other. The latter flows from the principle of sincere cooperation (Article 4(3) TEU), confirmed by the Court of Justice as an inherent feature of the contacts between the Commission and Member States concerning infringement files.

The Commission also recalls that the primary responsibility for applying EU law vis-à-vis citizens lies with national administrations and courts in the Member States. While the Commission, as guardian of the treaties, is in charge of overseeing the application of EU law, infringement procedures do not assert citizens' rights directly and do not provide for compensation. Only national courts can issue orders to administrative bodies, cancel a decision taken by a national, regional or local authority and ensure the Member State in question provides compensation for any losses incurred. Therefore, complainants are encouraged to exercise their rights before the competent courts and authorities.
As far as the request for a procedural law under Article 298 TFEU (points 8, 17-19 and 30 of the Resolution) is concerned, the Commission recalls that this question is addressed in more detail in another initiative of the European Parliament – 2012/2024 (INI) (resolution P7_TA-PROV(2013)0004 on a Law of Administrative Procedure of the EU, approved by the Parliament on 15 January 2013), and the Commission refers to its position taken on that initiative.

3. Improved working methods with Member States (EU Pilot

Concerning Parliament's observations and requests on EU Pilot (points 10-12, 16 of the Resolution), the Commission recalls that improved working methods with Member States were one of the key components of the Commission's new policy on the application of EU law, as set up in its 2007 Communication 'A Europe of Results – Applying Community Law' (COM(2007) 502 final).

An on-line database (EU Pilot) has therefore been created and is now fully up and running, with all Member States participating. Its purpose is to accelerate the resolution of problems arising under EU law avoiding the need to enter into formal infringement procedures.

The Commission services and national authorities have a modern tool, providing a clear and efficient frame for the dialogue within given deadlines. The dialogue before formal proceedings is limited in time. Even more important, a high number of files can be closed in a timely manner with satisfactory replies provided by national authorities for the benefit for citizen and business.

As regards transparency, it is worth noting that Commission services analyse thoroughly complaints before contacting a Member State and keep the citizen informed of the evaluation further to the contact with national authorities. Complainants are fully kept informed.

In March 2010 and December 2011, the Commission reported extensively on the operation of EU Pilot (COM(2010) 70 and COM(2011) 930) and it will continue to report on further developments in its Annual Reports on monitoring the application of Union law.

4. Transparency and access to information regarding infringements

Concerning the transparency of infringement procedures and especially that of EU Pilot (points 15, 16, 20 of the Resolution), the Commission fully complies with the rules laid down in the Framework Agreement on relations between Parliament and Commission. Regarding information to the public, the Commission points out that it also discloses information on infringement procedures in the form of press releases (in particular at the stages of reasoned opinion and referral to the Court).

However, contrary to the Parliament, the Commission considers that disclosing information on a possible breach of EU law in a very early stage of the procedure does not serve the interests of proper application, notably during the Commission's dialogue with the Member State via EU Pilot. At early stages of investigation the legal and factual elements are often unclear. In the interests of both getting correct information and respecting the principle of sincere cooperation with Member States (Article 4(3) TEU), it is not possible to divulge full information at such – informal – stages of the procedure.

Finally, with regard to explanatory documents / correlation tables (points 34-36 of the Resolution), the issue has been settled by the Joint Political Declaration between the three EU institutions in 2011.

The Commission, together with the co-legislators, is implementing this political declaration. As foreseen by the declaration, the Commission will present a report on this implementation process by 1 November 2013.
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