Commission Communication
on the action taken on opinions and resolutions adopted by Parliament at its April 2013 part-session
ORDINARY LEGISLATIVE PROCEDURE - First reading
European Parliament legislative resolution on the proposal for a regulation of the European Parliament and of the Council on groundhandling services at Union airports and repealing Council Directive 96/67/EC
1.
Rapporteur: Artur ZASADA (EPP/PL)
2.
EP reference number: A7-0364/2012 / P7_TA-PROV(2013)0116
3.
Date of adoption of the resolution: 16 April 2013
4.
Subject: Groundhandling services at Union airports
5.
Interinstitutional reference number: 2011/0397(COD)
6.
Legal basis: Article 100(2) TFEU
7.
Competent Parliamentary Committee: Committee on Transport and Tourism (TRAN)
8.
Commission's position:
The resolution contains 117 amendments.
The Commission accepts a large number of amendments voted by the Parliament: 244, 247, 249, 250, 252, 253, 254, 257, 260, 261, 263, 267, 270, 272, 273, 274, 275, 280, 281, 282, 283, 284, 298, 303, 305, 306, 309, 312, 313, 314, 315, 316, 317, 318, 319, 320, 321, 327, 330, 331, 335, 337, 338, 340, 342, 343, 344, 346, 350, 351, 358, and 359.
The Commission notes and can accept amendments 246, 251, 265, 269, 277, 285, 290, 291, 292, 293, 296, 297, 336, 339, 354, and 355 subject to redrafting.
Amendment 246 has to ensure that the minimum number of suppliers at each terminal respects the provisions of Articles 6 and 14.
Amendment 251 should also include efficiency among the aims.
As regards amendment 265, the meaning of "infringement of this regulation" should be clarified.
Amendment 269 should provide that also at the request of only one airport user an airport users' committee shall be established and staff and social partners should be given a role as observers.
Amendment 277 should provide for a time period of 24 months before the competent authority has to organise new tender.
Amendment 285 should be included in a recital and it should make clear that the Member State can only restrict competition of the four categories of groundhandling services mentioned in Article 6.
Amendment 290 should limit the right to have access to the list of staff to staff concerned and employees' representatives, and confidentiality requirements have to be met.
As regards amendments 291, 292 and 293, it should be ensured that they are a mere redrafting and that the provisions are covered in other parts of the text.
Amendment 296 should be included in a recital instead of an Article.
Amendment 297 should be included in Article 32 instead of Article 12.
Amendment 336 has to make clear to what test and courses the amendment refers, the term "regulated" should be deleted and competences at the different levels have to be clarified.
In amendment 339, "without prejudice to the provisions of Framework Directive 89/391/EC" should be included.
Amendments 354 and 355 should include an obligation for Member States to submit comparable data to the Commission.
The Commission notes and can partially accept amendments 248, 258, 268, 271, 278, 279, and 360 (Articles 2, 8, 9, recital 13a on collective agreements, Article 6 on groundhandling for third parties, recital 28 on training) subject to redrafting.
The Commission notes and can partially accept amendments 258, 259, 286, 288, 300, 301, 324, 325, 332, 334, and 336. The text below provides further explanations. It also details which parts cannot be accepted and provides reasons for it.
The Commission cannot accept amendments 245, 255, 256, 262, 264, 266, 276, 287, 289, 294, 295, 299, 302, 304, 307, 308, 310, 311, 322, 323, 326, 328, 329, 333, 341, 345, 347, 348, 349, 352, 353, 356, 357 and 361 for the reasons detailed below.
Integrators
In relation to amendment 268, the Commission agrees to take into account the special needs of integrators in the proposed regulation and is ready to consider how this can be done best without jeopardizing the objective of the regulation. However, the Commission considers that it broadens the definition of self-handling for integrators to an unjustified extend. It de facto allows integrators to do third party handling under the heading of self-handling which is not justified economically.
Representative collective agreements
Amendments 248, 268, 278 and 360 introduce a definition of representative collective agreements and an obligation for groundhandlers selected through tender to respect these representative collective agreements as well as such an obligation for all groundhandlers in a recital.
The Commission agrees with the principle that a new entrant in the groundhandling market at a certain airport has to respect minimum employment and social conditions if these conditions have been agreed between several groundhandlers active in the sector and employees. But the Commission does not consider appropriate that a single groundhandler at an airport sets minimum employment and social conditions which all groundhandlers at the airport concerned have to respect.
Number of providers of groundhandling services for third parties / transitional period / date of application
The Commission is prepared to consider increasing the threshold for the third suppliers but considers 15 million too high (amendment 271).
While the Commission is also open to discuss a longer transitional period for the obligation for a third provider, the Commission is concerned that the period proposed in amendment 357 is too long. Together with the postponement of the date of application (also amendment 357), the amendment leads to a situation where a third provider would only start operations 6 years after adoption of the regulation.
The Commission considers that 18 months are enough time for Member States and operators to prepare for the application of the Regulation (amendment 357 provides for 36 months to prepare for the application).
Exemptions
Amendment 360 adds additional elements that the Member State needs to demonstrate in case it requests an exemption from the minimum number of suppliers. This amendment may create unnecessary burdens for Member States and would require redrafting.
Tender procedure
The Commission does not share the Parliament's view that the airport should be in charge of drawing up the tender document for the award procedure, even if the airport provides groundhandling services (amendment 279). The Commission considers that this would result in a conflict of interest, as the airport would have an influential role in the selection of its future competitor. The airport user committee should only be consulted on the award and not need to give its agreement.
As currently drafted, point (g) in amendment 279 entails that only ISAGO, a safety audit offered by the international airline association IATA against remuneration, would respect this provision. The regulation should not oblige groundhandlers to do a safety audit by a specific association.
Transfer of staff and social protection
Amendment 286 makes it compulsory for Member States to impose an obligation on a supplier of groundhandling services to take over staff. The Commission proposal puts this as a possibility for the Member State. In line with the principle of subsidiarity, and considering the diversity of national systems of social protection, the Commission considers it as more appropriate to leave it up to each Member State to decide on the level of social protection it wants to introduce.
Amendment 286 prohibits dismissals on economic, technical or organisational grounds. The Commission does not support this amendment, as it is inconsistent with Directive 2001/23/EC which explicitly allows dismissals that may take place for economic, technical or organisational reasons entailing changes in the workforce. The Commission is also concerned that such an amendment intervenes excessively in the market functioning.
Amendment 259 provides that if gaps in social protection exist at an airport, the accreditation of services providers shall be suspended. The Commission does not support this amendment, as it introduces market access restrictions through the backdoor. It is not clear to the Commission either how such provisions should be implemented in practice. The Commission also considers that it is not appropriate for the EU to regulate on redundancy plans as provided for in amendment 288.
Amendment 287 is considered inappropriate as the EU does not have the competence to regulate industrial relations.
Amendments 289 and 294 delete the proportionality requirement for the transfer of staff. These specifications are however important to ensure that the transfer of staff remains proportionate.
Amendments 295 and 361 put obligations on Member States with respect to social protection of groundhandling employees. In the interest of subsidiarity and considering the diversity of national systems on social protection the Commission considers that it is more appropriate to leave it up to each Member State to decide on the level of social protection it wants to introduce. Amendment 295 even goes as far as addressing wage issues. In addition, the Commission has doubts that it is legally possibly to introduce extensive provisions in the field of social protection in the groundhandling regulation as it may go beyond the competence of Article 100 on the Treaty on the Functioning of the European Union (TFEU) on transport on which the regulation is based. Extensive social protection provisions may require a different legal basis of the TFEU, i.e. Article 154 of the TFEU, which does however not give the EU the power to adopt a regulation in this field.
Island airports
The Commission is of the opinion that amendment 299 as drafted is redundant, as an airport operator is always allowed to provide groundhandling services.
Approval system
Amendment 300 replaces the compulsory nature of the approval system as proposed by the Commission through a voluntary system at the discretion of Member States. The Commission considers that in order to achieve the objective of reduced administrative costs and reduced barriers to entry, an approval system with harmonised conditions and mutual recognition should be compulsory.
As regards amendment 301 the Commission would like to point out the difference between the approval system and authorisation in case of restricted numbers of suppliers. Criteria applied for the selection and authorisation of a supplier for groundhandling services for which the number of suppliers is limited, which are airport specific, cannot be applied for an approval because the latter is valid for all airports.
A similar issue arises with respect to amendment 302. This amendment will be impossible to enforce. It provides for the setting of detailed local and national qualification requirements as criteria for obtaining an approval. However, an approval is not granted for a specific airport but is granted once to a groundhandling company, even one which may not have started operations yet. The approval then permits the company to carry out activities at all EU airports (provided potential access restrictions are respected). The criteria for such an approval can therefore not be airport specific. In addition, the Article deals with the qualifications and not with training which is dealt with in Article 34 of the regulation. It seems therefore more appropriate to include any references to training in Article 34.
Amendments 264 and 304 contain insurance obligations as regards equipment for persons with reduced mobility (PRM). Insurance for PRM equipment is a special baggage insurance taken by the airline. The contractual relations between the airline and the groundhandler determine if and to what extent the groundhandler is liable for any damage of PRM equipment. The Commission therefore considers that such insurance should not become an obligation for the groundhandler. Insurance for air carriers and aircraft operators in turn is covered by Regulation (EC) No 785/2004.
The Commission considers that amendments 307 and 308 are disproportionate, as they provide for an immediate withdrawal of the approval, which is valid for all airports where the groundhandler concerned operates, in case of non-respect of Article 34 on training and Article 40 on social protection which may potentially only occur at one airport.
As regards amendment 310, the approval procedure already contains criteria for qualification and training of staff (Article 20), and any reference to Article 34 would be confusing. In addition, the criteria for approval are checked before the groundhandler starts operations, but the training requirements of Article 34 need to be respected once the groundhandler has started its operations. Article 40 deals with social protection and is Member State specific whereas the approval is valid for all Member States.
Centralised infrastructure
Amendment 311 seems superfluous in the sense that if the list has already been published and is still up to date, of course it does not need to be republished. But the amendment would add an element of legal uncertainty in that the list of centralised infrastructures has only to be published once and not be updated.
As regards amendment 322, the Commission considers that the appeal body for the fees for centralised infrastructure should be the same as the appeal body for airport charges, i.e. the independent supervisory authority. An appeal should not have suspensive effect as provided for by amendment 323.
Legal separation / separation of accounts
Amendments 255 and 324 replace legal separation by separation of accounts and increase the threshold for application to 5 million passengers. The Commission considers separation of accounts as insufficient to ensure the independence of the groundhandling subsidiary of the airport from the aeronautical operation. The provision should apply for all airports above 2 million passengers, as this is the applicable threshold for market opening.
Coordination role of airports
Amendment 325 contains several changes that the Commission considers as problematic. Enforcement power cannot be given to airports for rules of conduct (also amendment 256), but this power should remain with the Member State and is already provided for in Article 31. The independent supervisory authority ISA will not have the resources and competences to monitor coordination and enforcement in case the airport also provides groundhandling.
The addition of an obligation for a presence for a contact person representing each carrier has been considered in the impact assessment for the revision of regulation 261/2004 on air passengers' rights but discarded because it is too expensive. In order to implement air passenger rights, the airlines must anyway have someone at the airport. But in order to have someone who has the authority to take the decisions himself, senior staff is needed which is more expensive than just an airline representative that calls the home base for authorization.
Rules of conduct
Article 31 deals with rules of conduct. Amendment 328 is unrelated to rules of conduct. The Commission also considers that the measure foreseen is disproportionate. In relation to amendment 329, the Member State and not the airport should be in charge of enforcing the rules of conduct.
Minimum quality standards (MQS)
The Commission can accept the introduction of an annex with specifications for minimum quality standards (amendment 332). It has however to be ensured that the list of specifications in the annex is a closed list and that the airport cannot add other minimum quality standards not based on these specifications. The Commission takes the view that the details of the list will also need to be further elaborated, and an appropriate mechanism needs to be provided to update the list, for example through conferring respective powers to the Commission.
The deletion of the requirement for the minimum quality standards to be fair, transparent and non-discriminatory would undermine the proposal. The obligation to notify the minimum quality standards to the Commission is not appropriate as the Commission does not have the resources to process this information.
The enforcement procedure introduced by the amendment is acceptable as such. But the details of this procedure need to be revised to make it efficient. The provision that in case of non-respect of minimum quality standards the supplier can be prohibited from providing services throughout the territory of the minimum quality standards concerned would be disproportionate and is therefore not acceptable. The obligations of notification to the Commission are not acceptable as the Commission does not have the resources and expertise to process this information. It would also put an administrative burden on Member States.
The Commission agrees to reinforce the safety aspect of the regulation and to add a provision on safety in the regulation (see also above). However the focus on safety in paragraph 10 introduced through the amendment would be misplaced.
Presence of a contact person representing each air carrier
Amendment 326 adds an obligation for each carrier to have a contact person at airports. This contact person shall have the authority to enter into financial, operational and legal commitments on behalf of the air carrier in questions. The Commission considers that such a measure is disproportionately expensive for air carriers. In order to implement air passenger rights, the airlines must anyway have someone at the airport. But in order to have someone who has the authority to take the decisions himself, senior staff is needed which is more expensive than an airline representative that can contact its head office for authorization.
Reporting obligations on the performance of the groundhandling services
The Commission could accept the deletion of the reporting obligation (amendment 333) if the Article 30(4) on reporting by the managing body of the airport is strengthened.
Training
Amendments 258 and 334 as well as amendment 336 specify that training standards should be set at EU level. The Commission can accept the principle of setting training standards at EU level, but considers that this should only apply to training standards related to safety.
Several amendments of the Parliament, such as in particular amendment 332 on Article 32 on minimum quality standards, but also amendments 302 and 334, aim at reinforcing the safety provisions of the regulation. The Commission agrees to a strengthening of such provisions. Groundhandling services are currently not covered by the activities of the European Aviation Safety Agency (EASA).
Amendments 258 and 334 provide that if training standards are not met at an airport, the accreditation of services providers shall be suspended. The Commission does not support this amendment. It introduces market access restrictions through the backdoor, making the accreditation of a service provider subject to the general respect of training standards at an airport by others. It is not clear either how such provisions should be implemented in practice.
Subcontracting
Amendment 341 would de facto mean full liberalisation as the self-handling airport user could chose whatever groundhandler it wants and call it self-handling.
Amendment 345 constitutes a disproportionate limitation of subcontracting.
Relations with third countries
Amendments 347 and 348 eliminate the competence for the Commission to act and replace this competence by a national competence of the Member States. The Commission does not support these amendments. The Commission considers that a Commission competence is more appropriate, as actions taken on EU level will be more effective than actions taken by Member States on an individual basis.
Evaluation and information report
Amendment 356 provides that the Commission, in close cooperation with the European Parliament, may decide if a revision of this Regulation is necessary. However the proposed wording is not appropriate as the Commission has the sole right of initiative. Amendment 349 only gives three years to the Commission to provide an evaluation report which is too short to provide a proper analysis on implementation. Amendment 352 on reporting on minimum quality standards and amendment 353 on reporting on training enlarge the scope of the reporting obligations to an unworkable extend. It would not be possible for the Commission to deliver all this information.
Others
In reaction to amendment 245 (recital 7a new), free access to the groundhandling market shall be introduced gradually and adapted to the requirements of the sector. The Commission does not share this evaluation.
Amendment 262 makes reference to Directive 2001/85/EC relating to special provisions for vehicles used for the carriage of passengers comprising more than eight seats in addition to the driver’s seat. This Directive is not relevant for the transport of PRM at the airport. The important thing is that the airport can transport passengers with disabilities adequately, not that they can go in any of the vehicles.
Amendment 266 contains an obligation on airlines to provide documentation on groundhandling services supplier which the Commission considers disproportionate. Amendment 276 relates to the structure of the Official Journal of the European Union, which cannot be changed through sectoral legislation.
9.
Outlook for amendment of the proposal: With a view to supporting rapid progress in the Council framework, the Commission intends drawing the Council's attention to the Commission's position on Parliament's first reading amendments orally.
10.
Outlook for the adoption of Council's position: The Council reached a general approach on 22 March 2012. The timing for Council's political agreement / common position depends on the negotiations between the institutions.
