Follow up to the European Parliament resolution with recommendations to the Commission on a Law of Administrative Procedure of the European Union, adopted by the Commission on 24 April 2013
1.
Rapporteur: Luigi BERLINGUER (S&D/IT)

2.
EP reference number: A7-0369/2012 / P7_TA-PROV(2013)0004

3.
Date of adoption of the Resolution: 15 January 2013 

4.
Topic: Law of Administrative Procedure of the EU

5.
Competent Parliamentary Committee: Committee on Legal Affairs (AFCO)

6.
Analysis of the resolution and requests made in it and response to requests and overview of action taken, or intended to be taken, by the Commission:

Referring to article 225 of the Treaty on the Functioning of the European Union (TFEU), Parliament requests the Commission, to submit, on the basis of article 298 TFEU, a proposal for a regulation on administrative procedures applicable to direct administration by any EU institution, body, office or agency ("EU administration"). The proposal should follow the recommendations set out in the annex to Parliament's resolution.

The Commission welcomes Parliament's resolution that identifies and elaborates a comprehensive set of principles and rules of EU administrative law stemming from different sources. The Commission shares the Parliament's commitment to achieving the highest administrative standards and recognises that the Parliament's resolution raises important questions concerning the comprehensiveness, clarity and visibility of the existing administrative rules.

Given the fact that the Commission already applies high standards in its own administration and that other Institutions also apply rules tailored to their particular needs and roles, as well as the breadth and complexity of the subject, careful analysis is required vis-à-vis the proposed approach. Therefore, the Commission will, based on Parliament’s resolution, launch a detailed stock taking of the existing body of EU administrative law and of possible shortcomings across all of the Institutions. As part of this exercise, the Commission will assess the approaches taken to these issues in the Member States and will consult academia, practitioners and the legal community in order to carry out an in-depth analysis of all aspects of the issue. It will also consider all options to improve the application of the principles of good administration in all institutions, bodies, offices or agencies in the EU.

Any future initiative would have to take account of the existing framework of administrative rules and the complex relationship between horizontal and sector-specific rules; the multiple causes of possible maladministration and the many possible ways in which this can be addressed; and the limits to the use of article 298 TFEU.

In addition to this work the Commission will also respond to the Parliament's request to make the existing administrative rights more visible and accessible for citizens, by bringing together the existing EU administrative law corpus in one central place on its website.
The existing framework of administrative rules

Article 41 of the Charter of Fundamental Rights of the Union enshrines the right to good administration. The Lisbon Treaty introduced article 298 TFEU
 that can be interpreted as providing a legal basis for a regulation on administrative procedures of the Union administration. The Commission considers that it provides a possibility, not an obligation.

The Commission notes that in areas where the EU is involved in administrative procedures, an extensive framework of principles and rules has developed and currently applies.

This includes:

· essential principles of administrative law in the Treaty, including the Charter of Fundamental Rights;

· case law that has established procedural principles of administrative law applicable to the EU administration based on the constitutional traditions of the Member States;

· sector specific instruments in areas such as antitrust, mergers and state aid, anti-dumping and anti-subsidy proceedings, authorisation and registration procedures, e.g. for medicinal products or trademarks;

· cross-sectoral legislation, in particular the Staff Regulations, including rules on ethics and staff behaviour (under title II on rights and obligations of officials), legislation on access to documents or data protection, or rules contained in the EU Financial Regulation and the corresponding rules of application;

· codes of good administrative behaviour; and

· a Commission communication on relations with complainants in respect of infringements of Union law that sets out a number of administrative measures for complainants.

Limits to the use of article 298 TFEU

Article 298 cannot be used in cases where the Treaty already contains provisions regarding specific aspects of good administration. For example, a general regulation cannot address subject matters pertaining to, inter alia, the Staff Regulations or the regulation on data protection or access to documents, as these areas are subject to the specific legal bases contained in Articles 336, 15 and 16 TFEU.

Under Article 17 TEU, the Commission oversees the application of EU law under the control of the Court of Justice of the European Union. Accordingly, the infringement procedure (under Articles 258 and 260 TFEU) forms part of a specific competence conferred directly to the Commission under the Treaties and whose parties are exclusively the Commission and the Member State concerned. It is also confirmed by case law that it is a discretionary power for the Commission alone, subject only to the authority of the Court of Justice, to decide whether or not to open infringement proceedings and related work to ensure the correct application of EU law and whether or not and when to refer a case to the Court. Furthermore, the Court has confirmed that this discretionary power of the Commission excludes the right for individuals to require it to adopt a specific position.
 Therefore the Commission considers that the specific area of infringement policy would fall outside the scope of article 298.

Intended follow-up

Given the complexity of this subject and the importance of ensuring high administrative standards, the Commission will now launch a detailed stocktaking exercise. It will assess the current situation – for all EU institutions – and against this background examine whether there are examples of maladministration resulting from gaps or weaknesses in the existing legal framework and, if so, how such instances could be most effectively avoided in the future, either generally or through more specific action in one or the other Institution. As part of this exercise, the Commission will assess the approaches taken to these issues in the Member States and will consult academia, practitioners and the legal community in order to carry out an in-depth analysis of all aspects of the issue. The Commission will consider all options to reinforce the open, efficient and independent EU administration.  In doing so, the Commission will take full account of Parliament's recommendations and draw on the knowledge of the Ombudsman and of Parliament itself.

In addition, the Commission will bring together the existing EU administrative law corpus in one central place on its website.
----------

� Article 298 TFEU


"1. In carrying out their missions, the institutions, bodies, offices and agencies of the Union shall have the support of an open, efficient and independent European administration.


 2. In compliance with the Staff Regulations and the Conditions of Employment adopted on the basis of Article 336, the European Parliament and the Council, acting by means of regulations in accordance with the ordinary legislative procedure, shall establish provisions to that end."


� This is confirmed by the case law: “it is for the Commission to determine whether it is expedient to take action against a Member State ... and to choose the time at which it will bring an action” – see for example, Cases C�333/99 (Commission v France) and C�35/96 (Commission v Italy). Moreover, “the Commission is ... not bound to initiate infringement proceedings; it has rather a discretionary power precluding the right of individuals to require it to adopt a particular position or to bring an action for annulment against its refusal to take action”. – see for example, Cases T-194/04 (The Bavarian Lager Co. Ltd) and C-87/89 (Société nationale interprofessionnelle de la tomate and others).
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