Commission Communication
on the action taken on opinions and resolutions adopted by Parliament at the November 2012 part-session
PROCEDURE NON LEGISLATIVE – CONSULTATION

European Parliament legislative resolution on the draft Council Regulation on migration from the Schengen Information System (SIS 1+) to the second generation Schengen Information System (SIS II) (recast) (with the participation of UK and IE)

1.
Rapporteur: Carlos COELHO (EPP/PT)

2.
EP reference number: A7-0370/2012 / P7_TA-PROV(2012)0441

3.
Date of adoption of the resolution: 21 November 2012

4.
Subject: Migration from the Schengen Information System (SIS 1+) to the second generation Schengen Information System (SIS II)

5.
Interinstitutional reference number: 2012/0033B(NLE)
6.
Legal basis: Article 74 TFEU

7.
Competent Parliamentary Committee: Committee on Civil Liberties, Justice and Home Affairs (LIBE)
8.
Commission's position: The Commission can accept part of the amendments adopted by the European Parliament.

The Commission agrees to amendments which provide clarity on the data protection regime applicable throughout the migration and enhance the data quality and the transparency of the testing and the migration process itself. The Commission also agrees to the approach taken by Parliament about the switchover of the SIRENE applications in the Member States.

The Commission, however, cannot agree to maintain an expiry date as proposed by Parliament as after the negotiations in the Council, the timeframe of the migration is set out in the proposal with sufficient clarity.

The Commission cannot agree to those amendments which would require modification of other legal instruments, such as the Schengen Convention and the SIS II legal framework or the SIS II technical implementation.

On the basis of that the Commission can agree to amendments 4, 5 (first inserted sentence), 7, 8, 10, 11, 13, 17, 18, 19 and 20.

The Commission cannot agree to amendments 1, 2, 3, 6, 9, 12, 14, 15, 16 and 21:

Amendments 1 and 21
The Parliament intends maintaining an expiry date of the proposed regulation on 30 June 2013, which would be set out in Recital (6) and in Article 21 of the proposal. As stated in the Resolution adopted, the date of the SIS II entry into operation should not be left ambiguous.

In its proposal the Commission removed the expiry date set out in the migration instruments as it considered that due to unexpected technical difficulties, which may arise in a project of such utmost complexity, a precise entry into operation date could only be determined once all the preparatory activities are finalised and the stakeholders (Member States) are ready for the migration. The amendments required by Member States during the negotiations within the Council duly reflect the time periods determined for each phase of the migration. The date of the switchover will be set by the Council acting in unanimity of Member States participating in SIS 1+. The switchover will take 12 hours, followed by a 30 day monitoring period. The regulation's provisions will expire automatically after the intensive monitoring period. The Commission cannot support these amendments as the final date of the migration can be guaranteed with sufficient certainty.
Amendments 2 and 3

The Parliament proposes to delete Recital (16) as it considers as a repetition what is covered in Recitals (25)-(27). Moreover, it proposes to delete the reference to the Migration Plan in Recital (16) and (17) as it is neither a legal act nor accessible by the public.

The legislative technique of the Commission proposal is a recast which maintains the recitals and the wording of the legal acts under the recast not affected by any amendment (codified text). Accordingly, the Commission does not deviate from the wording of acts being recast in the present proposal.

Amendment 6

The Parliament intends to insert a recital about the participation of Romania and Bulgaria in the migration instruments.

The Commission considers that Romania and Bulgaria participate in the SIS II legal framework with the restriction imposed by the Council in 2012 as well as these two states participate in the migration and all migration related activities. Recitals on the participation in the Schengen acquis by Member States set out exemptions or derogations. Therefore, no need to add a recital about not having a derogation; the proposal contains no recital on Romania and Bulgaria which confirms their participation in this instrument without further restriction.

Amendments 9 and 12

The Parliament proposed in Article 11 (1) and in Article 11 (4b) specific data protection measures concerning those data that will not be migrated, requiring Member States to delete them from the central and from the national data bases, as well as all other SIS 1 data which was not migrated, at the latest one month following the completion of the migration.

The Commission further cannot support the Parliament on obligations to Member States with regard to the deletion of the non-migrated data, as these data are subject to national law and the supervision of the national data protection authorities in accordance with Article 104 (2) of the Schengen Convention and have to be processed accordingly.

Amendment 14

In Article 12 (2) the Parliament intends to link the entry into application of the SIS II legal framework to the successful switchover of the first Member State from SIS 1+ to SIS II.

In accordance with the Migration Plan and the technical approach Member States will switch over in four groups. Each Member State has the right to fall back to SIS 1+ which will be supported by the converter operating in a bidirectional mode. The entry into application of the SIS II legal framework is linked to the fact of switchover and not the quality of switchover as it is always a matter of assessment what is to be considered successful. This assessment can also take time which would cause uncertainty about the applicable legal framework. Thus, the Commission cannot agree to this proposal.

Amendments 15 and 16
The European Parliament proposes in Article 15 (1) and (4) to record in Central SIS II all migration related activities performed during the migration as well as the name of the end-user processing the data.

Article 15 (4) of the Commission proposal invokes the exact wording of common Article 18 of the SIS II legal framework. The elements listed there were technically implemented in Central SIS II. The Commission opposes to add further technical elements which cannot be implemented at this final stage of development.

9.
Outlook for amendment of the proposal:

The Commission did not amend the proposal. However, the final text to be adopted by the Council should contain the following:

· specification of the data protection authorities responsible during the migration (Recital (31) and Article 15 (7) – amendments 5 and 18.

· the switchover of the SIRENE application parallel with the switchover from N.SIS to N.SIS II (Article 11 (3)) – amendments 13.

· transmission of the results of the tests described in Articles 8, 9 and 10 by the Member States and the Commission acting within their respective competences (Article 8 (5) and Article 19) – amendment 20.

10.
Outlook for the adoption of the proposal: The proposal was adopted by the Council on 20 December 2012.

