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6.
Brief analysis/assessment of the resolution and requests made in it:

The European Parliament adopted a resolution with recommendations to the Commission on the governance of the Single Market, in response to the Commission communication on the subject, adopted on 8 June 2012
.

This resolution calls for concrete actions to be taken, both at EU and Member States level, to fully implement freedom of movement for goods, persons, services and capital in the Union.

The resolution brings recommendations in various areas of action: better legislation; better transposition, implementation and application of EU legislation; monitoring of the implementation; better enforcement.

It recalls the need for Member States achieve these objectives in focusing on key sectors for growth and jobs: the services sector, the energy sector, public procurement, research and innovation, as well as consumer protection and professional and citizens’ mobility.

7.
Response to requests and overview of action taken, or intended to be taken, by the Commission:

The Commission welcomes the overall support expressed by this resolution, and shares the ambition of the European Parliament of improving the governance of the Single Market, while enhancing the role of the European Parliament in this process.

It is the utmost necessity, in particular in times of crisis, that all existing and new legislation is being properly transposed and implemented at national level, so that all stakeholders of the single market can reap their benefits as fast and as fully as possible, and that growth and jobs potential is not missed.

Such objectives must be the backbone of all EU action aiming at improving the single market. For this reason, the Communication of 8 June 2012 came as a crucial support in particular to the full implementation of Single Market Acts 1 and 2.

While insisting on the fact that such objectives need to be shared by all three institutions, the Commission wishes to precise its view as regards the following specific recommendations.

Governance framework of the Single Market:

Presentation of a legislative act proposal and its legal basis:
The main recommendation of the resolution is a request to the Commission to submit a legislative proposal for an Act aimed at strengthening the governance of the Single Market. As mentioned in the resolution, the Commission is invited to consider as the possible legal basis all relevant provisions of the TFEU relating to the internal market.

As already indicated by the Commission during the drafting process on the report, and as confirmed by further enquiries from its legal services, the Commission’s view is that it is doubtful whether Article 26(3) TFEU could be used as a legal basis to adopt a legislative act on the governance of the Single Market. Article 26(3) states that the Council shall “determine the guidelines and conditions necessary to ensure balanced progress in all the sectors concerned". The term “guidelines” seems to point to soft law, but not a binding legal Act. The legislative Act envisaged by the IMCO report does not seem to fit with the purpose of the guidelines under Article 26(3) (“to ensure balanced progress in all the sectors concerned”). Moreover, Article 26(3) foresees adoption by the Council on a proposal from the Commission, without the participation of the European Parliament.

In the Commission’s view, the only other legal basis which could be considered appropriate is Article 114 TFEU, as it serves as a legal basis for the achievements of the objectives set out in Article 26 TFEU. However, the purpose of Article 114 is to adopt the measures for the approximation of the provisions laid down by law, regulation or administrative action in Member States. The heading of Chapter 3 TFEU is Approximation of laws, which does not seem to be the purpose of the legislative Act called for by the EP, which is meant to provide for appropriate involvement of the EP in the establishment of the Single Market governance framework, contain measures necessary to strengthen the Single Market governance and regulate the adoption of a coherent framework for Single Market governance.

In the Commission’s view, a legislative Act to enhance the governance of the Single Market would not be the most appropriate answer to the issues of process, quality and timing of transposition/implementation of EU law raised by the European Parliament.

The Commission, with the support of both the European Parliament and the European Council, in its Communication of 8 June 2012 set out a process to improve single market governance. New priorities of actions for enhanced monitoring of the Single Market rules, based on more coordination between EU institutions and Member States’ administrations, and targeted priorities in a limited range of sectors representing Single Market’s most growth potential (key services sectors and the network industries).

These proposals already have produced effect. The 26th Internal Market Scoreboard, released on 19 February 2013, clearly showed a positive trend in Member States’ performances in the reduction of the average EU27 transposition deficit: 0.6%, compared to 1.2% as of February 2012. Even though the Commission wishes to pursue efforts to turn this trend into the long term, these are positive signals which bring legitimacy to the objectives fixed in the Governance Communication.

In addition to this Governance Communication and the continuous efforts to implement it, the Commission has defined a yearly cycle for Single Market governance, allowing for a regular state of play of performances. This is a two-step cycle, fitting into the annual exercise of the European Semester.

These two initiatives are:

· The Online Single Market Scoreboard, which should be released every year before summer, and which shall include online reports measuring the efficiency of governance tools for citizens and businesses (such as SOLVIT, Your Europe, IMI, EU Pilot, etc.) as well as national data on transposition of single market rules;

· The Single Market Integration report, which should be published every year in autumn and be linked to the AGS, thereby feeding into the European Semester. Based on the experience and feedback on the 2012 version, the Commission will work on improving the report for 2013.

Single Market and European Semester:

As to the Recommendations of the resolution that aim to establish a Single Market pillar of the European Semester, with a separate NRP-type document, the Commission stresses the importance of a fully integrated European Semester. The European Semester provides for ex-ante co-ordination at EU level of all economic policies, integrating in a coordinated fashion both fiscal aspects and growth-enhancing structural reforms. Since the beginning, the single market has been recognised as an important lever to enhance growth in the EU. The idea of a specific Single Market governance cycle separate from the existing European Semester goes against the idea of integrated economic governance in the EU and the idea of combining national and EU level actions.

The Commission is committed to maintaining the existing Single Market dimension of the present European Semester and to strengthening this where required. Since the beginning the European Semester contained a significant Single Market dimension, with both the 2011 and 2012 Annual Growth Surveys identifying a number of Single Market priorities. The 2013 Annual Growth Survey again included a number of Single Market policy priorities, in line with priorities identified in the first State of the Single Market Integration Report issued at the same time as the AGS.

Enhanced role of the EP and national Parliaments in the Single Market Governance:

As to an enhanced role of the European Parliament (and national Parliaments) in the Single Market Governance, within the current legal setting, the Commission is of the opinion that a legislative Act, based on the legal analysis reported above, would not formally increase the role of the European Parliament and would therefore not have the expected effect.

The Commission is of the opinion that more wide-ranging changes in the role of the European Parliament would require a modification of the provisions of the TFEU.

Nevertheless, the Commission will continue to pay particular attention to the European Parliament response to the Single Market Integration Report, and in that context can suggest that:

· the European Parliament reaction to the enhanced Single Market Scoreboard to be published yearly online would be taken into account during the preparation of the Commission’s annual Single Market Integration Report;

· the European Parliament reacts annually to the Single Market Integration Report thus feeding into the preparation of the Spring European Council, in parallel to or jointly with the Parliament Report on the Annual Growth Survey.

Specific actions:

'Single Market test' and the Notification directive

As far as the free movement of goods and Information Society services is concerned, Directive 98/34/EC of the European Parliament and of the Council of 22 June 1998 laying down a procedure for the provision of information in the field of technical standards and regulations as amended constitutes a preventive horizontal instrument which aims at removing technical obstacles in the Internal Market before they appear. The notification procedure has proved to be a very effective instrument of prevention of barriers to trade and for ensuring the correct application of European Union legislation, thus avoiding long and costly infringement proceedings.

The last report on the operation of Directive 98/34/EC for 2009 and 2010 to the European Parliament, the Council and the European Economic and Social Committee has confirmed the utility of the procedure in terms of effectiveness, transparency and administrative cooperation.

Therefore, the Commission does not plan to introduce a new 'Single Market test' at national level that would determine whether new pieces of national legislation are likely to hamper the proper functioning of the Single Market for the concerned products and services.

Network of civil servants

The Commission has created a subgroup on Governance of the Internal Market Advisory Committee (IMAC) and organised its first meeting on 20 February 2013, bringing together all national civil servants working on Governance in the respective Member States.

In addition the Commission is considering proposing an electronic tool to facilitate the communication between relevant national civil servants.

Use of correlation tables: (paragraph W)

Concerning correlation tables, there was a long-standing disagreement between EU institutions in relation to the way Member States have to explain in detail how they transpose Directives into their legal order. This disagreement could be solved in 2011.

The solution agreed between the EU institutions was set up in Joint Political Declarations which took effect as from 1 November 2011
. Under these arrangements the Commission may request, on a case-by-case basis and with proper justification, the transmission of 'explanatory documents' by the Member States. If considered useful by the Member States, these documents can also take the form of a correlation table. Explanatory documents have to illustrate the relationship between national transposing rules and the specific provisions of a given Directive. The Directive’s preamble will contain a recital referring to the Member States’ political commitment to submit to the Commission one or more explanatory documents.

The first review to see whether these Declarations achieved their objectives will be done by 1 November 2013.

Conditionality of structural funds: (paragraph AA)

Past experience suggests that the effectiveness of investments financed by the Funds have in some instances been undermined by weaknesses in policy, regulatory and institutional frameworks, as this was the case for public procurement. The aim of ex ante conditionalities, as foreseen by Annex V of the draft Common Provisions Regulation relating to European Structural and Investment (ESI) Funds, is to guarantee a more efficient policy and a better spending of EU resources.

In this context and as regards the conditionality relating to the existence of arrangements for the effective application of EU public procurement law in the field of the ESI Funds, the Commission expects that Member States transpose EU directives on public procurement, but also to give evidence that they have taken concrete and effective measures to address the main errors and weaknesses in relations to the implementation of Structural Funds identified by the Commission, and to disseminate appropriate guidance on public procurement towards managing authorities, intermediate bodies and beneficiaries.

As a general rule, the failure to fulfil the relevant criteria will lead to a requirement for the Member State to put in place actions to ensure fulfilment by the end of 2016. The Commission would only consider suspension of payments to all or part of a priority axis of a programme as a last resort, where there was a possibility of significant prejudice to the effective and efficient implementation of the policy.

Broader use of IMI:

The Commission supports the extension of the use of IMI to any relevant SM legislation. There is now a legal basis (IMI Regulation, entered into force in December 2012) allowing for a flexible expansion of the tool. The Commission considers IMI as a corporate service for administrative corporation with a complete set of functions facilitating the implementation of EU laws (notifications, request for mutual assistance, databases of information, etc.)

Promotion of the use of the EU pilot: (paragraph AF)

EU Pilot is a Commission initiative that is capable to identify solutions to problems related to the application of EU law. EU Pilot provides an opportunity to Member States to resolve problems before the Commission enters into formal infringement procedures against them. Cases should, in principle, be dealt with within 20 weeks.

The gradual phase-in of Member States to EU Pilot has finished in June 2012, when the two remaining Member States (Luxembourg and Malta) have signed up for using the system. Accordingly, all Member States have become participants in EU Pilot. More detailed information on EU Pilot is available in the Commission's most recent Annual Report
 on monitoring the application of EU law (point 2.1.3 in the Report, and the sections "Early resolution of infringements" in Annexes I and II).

Improvements to SOLVIT: (paragraph AG)
EU sweeps:

The Commission welcomes the European Parliament’s support to running each year a joint coordinated enforcement action (“sweep”) across the EU, Norway and Iceland. Member States use their resources to screen websites in a given sector and then to follow-up websites flagged for further investigation. The Commission co-funds since two years a common project to reinforce the online enforcement capacities of national enforcement authorities, including the development of online enforcement tools, specialised training and knowledge management. An extension to products and services offline could be examined, but it is, however, more resource and time intensive than screening websites in a given sector.

Dialogue with civil society: (paragraph AW)
-----------
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