Follow up to the European Parliament Resolution on the application of Directive 2004/25/EC on takeover bids, adopted by the Commission on 24 July 2013
1. Rapporteur: Klaus-Heiner LEHNE (EPP/DE)

2. EP reference number: A7-0089/2013 / P7_TA(2013)0198

3. Date of adoption of the Resolution: 21 May 2013

4. Subject: Application of Directive 2004/25/EC on takeover bids

5. Competent Parliamentary Committee: Committee on Legal Affairs (JURI)

6.
Brief analysis/assessment of the Resolution and requests made in it:
The resolution follows the adoption in June 2012 of the Commission’s report (COM(2012) 347) on its review of the application of Directive 2004/25/EC on takeover bids (‘the Directive’), pursuant to Article 20 of the Directive, and the publication of the accompanying external study by Marccus Partners (the ‘External Study’).

The resolution considers the Directive an important part of the EU company law acquis, which goes beyond the mere promotion of further integration and harmonisation of EU capital markets. It stresses that the effects of the Directive are not limited to the core provisions on takeover bids but need to be assessed in the wider context of company law and that the objectives of the Directive are crucial cornerstones for a well-functioning market for corporate control. The resolution notes the Commission's conclusion that the Directive is working satisfactorily, and acknowledges the conclusions of the External Study that the Directive has improved the functioning of the market of corporate control. It notices with concern, however, the dissatisfaction of employees' representatives, as expressed in the External Study, when it comes to the protection of employees' rights in a takeover situation, and calls on the Commission to enhance the dialogue with the employee's representatives on how pressing issues can be tackled in a better way (paragraph 4).

The resolution also welcomes the Commission findings and elaboration on the emerging issues resulting from the review of the operation of the Directive. It suggests that a more detailed analysis of the concept of ‘acting in concert’ be undertaken to identify possible means by which the concept can be further clarified and harmonised (paragraph 11). With regard to national derogations from the mandatory bid rule, it supports the Commission's intention to gather additional information with a view to determine whether the widely used derogations are contrary to the protection of minority shareholders (paragraph 13).

Finally, the resolution notes that given the considerable decline in takeover activity as a result of the financial crisis, the assessment on whether and to what extent further harmonisation measures should be introduced with regard to takeover bids would be distorted, and asks the Commission to continue to close-monitor the developments in the market for corporate control and prepare a new assessment on the application of the Directive when takeover activities return to a more regular volume (paragraphs 20-24).

7.
Response to requests and overview of action taken, or intended to be taken, by the Commission:
The Commission has initiated discussions with national authorities (in the framework of meetings of the Takeover Bids Network organised by ESMA) on the issues for follow-up identified in its report and referred to in the European Parliament’s resolution. In particular, work is well advanced in that forum on the preparation of guidance on the relationship between the concept of ‘acting in concert’ as used in the Directive and cooperation by shareholders when engaging with companies on corporate governance issues (paragraph 11). The Commission will explore in more detail with national authorities the context of national derogations from the mandatory bid rule and the ways in which minority shareholders are protected in such circumstances (paragraph 13). On the issue of employee rights in a takeover situation (paragraphs 4 and 17-19), the Commission also intends to discuss with employee representatives at EU level how the interests of employees in a takeover situation can be taken care of and what constitutes best practice in this regard within the Member States.
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