ORDINARY LEGISLATIVE procedure - First reading
European Parliament legislative resolution on the proposal for a Regulation of the European Parliament and of the Council amending Council Regulation 539/2001 listing the third countries whose nationals must be in possession of visas when crossing the external borders and those whose nationals are exempt from that requirement

1.
Rapporteur: Agustín DÍAZ DE MERA GARCÍA CONSUEGRA (EPP/ES)

2.
EP reference number: A7-0139/2013 / P7_TA-PROV(2013)0370
3.
Date of adoption of the resolution: 12 September 2013

4.
Subject: Amendment to the visa Regulation

5.
Interinstitutional reference number: 2011/0138(COD)

6.
Legal basis: Article 77(2)a TFEU

7.
Competent Parliamentary Committee: Committee on Civil Liberties, Justice and Home Affairs (LIBE)

8.
Commission's position: Refusals of all amendments. The Commission cannot accept the compromise on the reciprocity mechanism, for reasons of legality and efficiency.

From the Commission's perspective, there are a number of legal problems with this revised reciprocity mechanism, the most important of which are:

· The nature of the measure does not allow for the use of delegated acts. The reciprocity mechanism concerns a specific country, whose citizens do not need a visa to visit the EU, and which imposes a visa obligation on the citizens of one or several EU Member States. The measure being "left" to the Commission consists in temporarily derogating from the (annex to) the Regulation with regard to that individual third country. This is a decision concerning a concrete and specific, "individual" situation, based on criteria defined in the basic act itself, and not a measure supplementing or amending the basic act.

· Implementing and delegated acts cannot be used to take the same decision. It is of course possible to have both implementing and delegated acts provided for in the same legislative text, but only for different types of measures. In the compromise, during an initial period of two years after the introduction of a visa obligation by a third country which enjoys absence of visas for its citizens, decisions derogating from the Regulation could be taken through an implementing act, but after two years and a half the procedure would switch to delegated acts. The Presidency and the Council Legal Service argue that as the implementing act would cover only some categories of nationals of the third country and the delegated act would cover all nationals of the third country, the type of decision is not the same and therefore it is justified to use different procedures. However, this fact is irrelevant for the distinction between implementing and delegated acts. Similarly, the fact that next to the name of the country in Annex II, a reference to a footnote indicating the suspension shall be inserted cannot affect the nature of the act.

On substance, the political objective of the co-legislators was to have a more efficient reciprocity mechanism. But it is also questionable that efficiency will be attained with the current compromise, as the Commission during the first two years can only adopt an implementing decision suspending the visa waiver for certain categories of citizens of the third country in question.

Given the above, the Commission made the following declaration at the time of the debate in the Parliament on 10 September:

"The Commission welcomes the adoption by the European Parliament and the Council of its proposal amending Regulation n° 539/2001 aiming at enhancing the credibility of the common visa policy and ensuring more solidarity amongst Member States. However, the Commission regrets that the powers conferred on the Commission with regard to the revised reciprocity mechanism are, in the opinion of the Commission, not in compliance with Articles 290 and 291 of the TFEU. The Commission therefore reserves the right to make use of the remedies available under the Treaty with a view to having this point clarified by the Court of Justice."
The same declaration will be made when the Council adopts the text.

9.
Outlook for amendment of the proposal: The Commission will not modify its proposal.

10.
Outlook for the adoption of Council's position: Political agreement was reached on 25 June. COREPER unanimously adopted its position on 18 July, and the text voted by Parliament is exactly the same. It is expected that Council adopts the Regulation in November or December 2013, after the legal/linguistic revisions.

