Follow up to the European Parliament resolution on the Annual Report on EU Competition Policy, adopted by the Commission on 8 October 2013
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6.
Brief analysis/assessment of the resolution and requests made in it:

The Resolution covers the Commission's 2011 Annual Competition Report.

The Resolution positively acknowledges the new thematic structure of the Commission Report addressing topics raised by the Parliament and allowing a clear identification of priorities, objectives and actions taken. The Resolution confirms the overall support of the Parliament for competition policy and recognises competition policy as an essential tool for further developing and preserving the Single Market and a key driver of productivity, efficiency and global competitiveness, playing a major role in supporting fair and open markets, sound public finances, and the Europe 2020 objectives.

The Resolution emphasises that deepening the Single Market and the return of economic growth require strong competition and notes that all antitrust, State aid and merger control instruments are essential to improving market regulation, encouraging transparency and rebuilding the economy. The Resolution notes that the European Parliament is aware of the Commission’s high and rising workload in the area of competition enforcement and reiterates in the Report, therefore, that the Commission needs more resources, especially via the allocation of existing resources, in order to be proactive and more effective in dealing with it.

While the Resolution welcomes how the Commission responded to the crisis by adopting the State aid crisis regime, it notes the temporary nature of the measures and calls for these measures to be discontinued as soon as possible. It also calls on the Commission to strictly enforce antitrust and merger control rules in order to achieve better-regulated, transparent, open and fair financial markets, and appreciates the Commission's on-going enforcement actions in the financial markets.

The Resolution includes a number of requests for the Commission to act and provide specific information within the Annual Competition Report on a wide range of subjects (financial markets, pharmaceutical, health and insurance services markets, consumer food prices). The Resolution also makes a number of recommendations related to the Commission's fining policy.

The Resolution calls on the Commission to provide an overview of taxes and differing VAT systems for the various transport modes (paragraph 47).

The Resolution also includes a number of requests in the area of transport (paragraphs 52-62).

7.
Response to requests and overview of action taken, or intended to be taken, by the Commission:

General remarks

The Commission shares the Parliament's view that competition policy is an essential tool for further development and preservation of the Single Market and is a key driver for productivity, efficiency and global competitiveness of the EU. The Commission is committed to its firm stance on anti-competitive behaviour detrimental to European consumers.

The Commission shares the Parliament's views (paragraphs 6, 7, 9) on the crisis-related temporary State aid regime. On 10 June 2013, the Commission adopted a Communication on the application, from 1 August 2013, of State aid rules to support measures in favour of banks in the context of the financial crisis. This Communication replaces the 2008 Banking Communication and supplements the remaining crisis rules. These rules have been regularly updated where necessary to adapt to the evolution of the crisis. The increasing divergence in economic recovery and burden-sharing requirements across the EU, the need to reduce and consolidate public and private debt, and the existence of weak spots in the financial sector have recently led to tensions and a fragmentation of the markets, with increasing distortions in the single market. The adaption of the crisis regime is aimed at remedying these shortcomings.
The Commission also notes that while the continued application of State aid rules for financial institutions in distress was the main contribution of competition policy towards a fairer and more transparent financial sector, the completion of the Banking Union (including a Single Resolution Authority) would provide the necessary framework for preventing further financial instability.

In 2012, the Commission took 19 decisions under the special State aid rules. It also applied other instruments in financial cases. The key merger case was the prohibition of the proposed merger between Deutsche Börse and NYSE Euronext. In antitrust, the Commission continued the work with credit card companies and their multilateral interchange fees (MIFs). In April 2013, the Commission opened formal investigations regarding MasterCard, and in May 2013, VISA Europe offered to cut its MIFs for credit cards and make cross border competition easier (paragraph 66). On 24 July 2013, the Commission adopted a proposal for a Regulation on MIFs. In 2012, the Commission continued its work on two antitrust investigations opened in 2011 in the Credit Default Swaps market and on the cases related to the Libor, Euribor and Tibor benchmark rates involving a number of banks and brokers.

Improving consumer welfare: sectoral developments

The Commission shares the Parliament's concerns in relation to price volatility (paragraph 20). To the extent volatility is caused by the anti-competitive behaviour of some market players, the Commission stands ready to investigate any possible agreements between different actors of the supply chain which would ultimately lead to price increases for the European consumers. With regard to the impact of speculation on food markets (paragraph 22), speculation is one of the factors that can contribute to price volatility. To the extent speculation activity takes the form of anticompetitive agreements or abuses of dominant position by some market players, competition rules can be applied to tackle such behaviours.

In this respect, the Commission closely monitors the food markets and, depending on the evidence gathered, will intervene in order to sanction anticompetitive behaviours. The Commission is aware of the importance of strengthening the role of producers' organisations in order to better source inputs or sell output (paragraph 23). This aim is at the origin of the Commission proposal for the on-going CAP reform. The European Competition Network (ECN) Report published in 2012 shows that the food sector has been a priority for the national competition authorities, who have been very active in enforcing competition law and monitoring the markets in the sector (paragraph 24). Indeed, from 2004 to 2011 they investigated more than 180 antitrust cases, took close to 1300 merger decisions and undertook more than 100 monitoring actions. The competition authorities will, of course, continue their efforts in trying to ensure that the food supply chain functions in a competitive way. As regards sugar, the Commission initiated in April 2013 an investigation in possible anti-competitive agreements between sugar producers.

The Parliament also called (paragraph 73) on the Commission to maintain its commitment to monitoring the implementation of principles of good practices in Business to Business (B2B) relations and on implementing measures in respect of free and fair competition. In its Communication "A Better Functioning Food Supply Chain in Europe" of 29 October 2009 (COM(2009) 591), the Commission acknowledged the existence of inefficiencies and unfair trading practices in the food supply chain. That is one of the reasons why the Commission set up in 2010 the High Level Forum (HLF) for a Better Functioning Food Supply Chain, and has supported efforts by stakeholders to address unfair trading practices in the HLF. The Commission is currently providing technical support for the implementation of the principles agreed by stakeholders, and regularly monitors their progress. In January 2013, the Commission issued a Green Paper on Unfair Trading Practices in the B2B food supply chain in Europe. This launched a public consultation of stakeholders to gather information and, where appropriate, to identify possible next steps in addressing this issue. In parallel, the Commission launched in December 2012 a call for tender (COMP/2012/15) for a detailed study to measure how choice and innovation in food products have evolved and to identify the drivers of such evolution. In particular, it will aim to identify the impact of retail and manufacturing concentration on choice and innovation in the food supply chain. This study will thus be able to contribute economic evidence to the discussion on unfair trading practices within the food supply chain.

Promoting legitimacy and effectiveness of competition policy

The Commission takes note of the Parliament's request for an active role in shaping competition policy, including co-legislative powers and its aim to reinforce the on-going structured dialogue (paragraph 28). The Commission welcomes the Parliament's request (paragraphs 31, 68) concerning antitrust damages actions. Commissioner Almunia was pleased to present the Commission's proposal for a Directive on Antitrust Damages Actions (together with a Staff Paper and a Communication on quantification of harm) and a Recommendation on collective redress on 11 June 2013, to ECON Members in person, directly after adoption by the College. In line with the Parliament’s request, the Directive is to be adopted by the European Parliament and the Council through the ordinary legislative procedure, as it is based on both articles 103 and 114 TFEU. The proposal has two overarching goals, namely to make the existing EU right to compensation a reality in all Member States, and to optimise the interaction between the public enforcement and the (private) antitrust damages actions.

With regard to promoting convergence and cooperation agreements with other jurisdictions (paragraph 33), the Commission draws the Parliament’s attention to its increased cooperation with non-EU agencies. The EU has bilateral agreements with the United States, Canada, Japan and Korea on cooperation between their respective competition agencies. The most recent example of such cooperation is the “second generation” bilateral cooperation agreement with Switzerland signed on 17 May 2013, which contains provisions allowing the Commission and the Swiss Competition Commission to exchange evidence collected during their respective investigation, subject to strict conditions protecting the rights of defence, business secrets and personal data. In the framework of bilateral relationships, the EU is also currently negotiating a "second generation" agreement with Canada. If these negotiations are concluded successfully, and when the agreement with Switzerland is ratified by the European and Swiss Parliaments, these agreements would enhance further the efficiency and effectiveness of cooperation on competition cases.

The Commission is also active through the International Competition Network (ICN); the Commission participated in the 12th annual conference of the ICN in Warsaw (23-26 April 2013). Since its establishment in 2001, the ICN has included 127 member agencies representing 111 jurisdictions.

Fining Policy

The Commission welcomes Parliament's support for its firm enforcement of antitrust rules and for its on-going fight against cartels, and the recognition of the importance of the fining policy in that respect and of the settlement procedure. The Commission notes Parliament's concerns and suggestions in the area of fining policy (paragraphs 36-42, 71). Regarding the request for a review of the Commission fining guidelines and their incorporation into Regulation (EC) No. 1/2003, the Commission continues to hold the view that the current legal framework (combination of Council Regulation 1/2003 and self-binding Fining Guidelines) is the best way to ensure that fines achieve punitive and deterrent effects while giving the flexibility to take account of various circumstances – whether company-specific or market related. The Commission notes Parliament's interest in a wide range of procedural aspects in relation to antitrust and cartel cases, in Member States as well as at EU level (paragraphs 37, 38, 69).

Sector-specific considerations

The Commission takes note of the specific sector recommendations of the Parliament on competition issues (paragraphs 43-77). It shares Parliament's concerns about the level of competition in some sectors, such as energy and transport, and will continue to ensure that EU competition law is properly enforced in cooperation with National Competition Authorities and regulators. Enforcement by launching investigations on individual cases can lead to positive effects on competition in a given sector (paragraphs 13, 19, 26, 27).

The Commission's action in 2012 focused in particular on sectors of systemic and cross-cutting importance to the EU economy such as key network industries including energy, telecoms and postal services, as well as knowledge-intensive markets such as smartphones, e-books and pharmaceuticals. In those sectors, EU competition enforcement complements Single Market regulation.

In the gas and electricity sectors the antitrust enforcement action focuses on Central and Eastern European gas networks which tend to be less interconnected across borders than Western European networks. The Commission opened antitrust proceedings against Gazprom in relation to a possible abuse of its dominant position in a number of Central and Eastern European gas markets. In May 2013, the Commission carried out inspections in the crude oil, refined oil products and biofuels sectors.

Regarding the transport sector, the Commission welcomes the support of the European Parliament regarding the Single European Sky. The Commission notes that it launched on 3 July 2013 a consultation process on revised draft Aviation Guidelines (State aid rules for airports and airlines). It has continued to assess State aid to airlines in difficulty on a case-by-case basis, paying particular attention to strict compliance with the legal requirements of the rescue and restructuring guidelines. State aid rules have to establish a level playing field for all airlines regardless of their business model. Strengthening the rail sector is a key objective of the Commission – the creation of the Single European Area is a priority of the EU2020 strategy. To speed up rail liberalisation, the Commission is pursuing three complementary avenues: a better and clearer regulatory framework, greater rail system interoperability and more competition in the sector. While there are some indicators of growing competition in the sector, the Commission and the ECN agencies are pursuing a number of antitrust cases in the rail sector.

The Commission welcomes the requests of the European Parliament in paragraph 58 of its competition report. The European Parliament’s request to complete the single rail area by opening up the sector to free and fair competition, including measures to enable efficient and innovative rail companies to operate without restrictions, and a clear separation between infrastructure ownership and rail operators, is fully met by the Commission’s proposal for a Fourth Railway Package, which is now in first reading in the European Parliament. This package also includes the opening up of domestic passenger markets, as mentioned by the European Parliament. The proposals on governance foresee a clear and strict separation between infrastructure ownership and rail operators, while still allowing different models, including vertically integrated companies. The proposals on domestic passenger opening contain references to provisions on transfer of staff in case of tendering of public service contracts. The package also contains a strong part on safety and interoperability with a strengthening of European harmonisation in safety certification and vehicle approval procedures, which will help in putting an end to the indirect restrictions on competition resulting from inconsistent provisions on safety, interoperability and authorisation. The Commission counts on the support of the European Parliament in order to obtain a swift first reading of all parts of the Fourth Package still before the end of this legislature.

In road transport, the Commission is drawing up a report on the state of the Community road transport market. In that report, it will assess whether harmonisation of the rules in the fields, inter alia, of enforcement and road user charges, as well as social and safety legislation, has progressed to such an extent that the further opening of the domestic road transport markets, including cabotage, could be envisaged. A legislative proposal is also under preparation to simplify the implementation and improve the enforcement of the provisions on access to the occupation of road transport operator and on access to the international road haulage market. In addition, the Commission is preparing a Communication on the enforcement of road transport legislation. This Communication may be followed by an initiative on the harmonisation of infringements to EU road transport law, which would be a first step on the way to harmonising the corresponding penalties.

With regard to taxation, only VAT and excise duties are harmonised at EU level.

The Commission already identified several issues with the current VAT rules applying to the passenger transport sector (see point 5.1.2 of COM(2010) 695). Depending on the Member State, on the means of transport used or on the national or international character, passenger transport may be taxed at the standard rate, at a reduced, super-reduced or zero-rate, or even exempted. This is for the output side. For the input side, some supplies to only certain means of transport (air and sea transport) may be exempted. The information as regards current VAT rates and exemptions is provided on the Commission website
.

The Commission intends to propose a more neutral and simpler VAT framework for passenger transport activities (see (COM(2011) 851 on the future of VAT). To this end, the Commission launched an external economic study (running from 2013 to 2014) whose objective is to provide an economic assessment covering the impact of the current VAT regimes and the likely effects of alternative uniform VAT regimes. This study will in particular describe in detail how current VAT rules are applied in the 28 Member States and will examine whether distortions of competition exist between different means of transport originating from the current VAT.

Rates of excise duties applied on energy products used as motor fuel (and in transport) are also available on the Commission website
. Other taxes, if applied, are set at national level. Such taxes are not harmonised at EU level, and Member States are not required by the Treaty on the Functioning of the European Union (TFEU) to notify these taxes to the Commission services. However, Member States provide information on taxation on a voluntary basis in the "Taxes in Europe" database
.

With regard to the transparency and concentration of media ownership and management, while the Commission is not competent to address media plurality under the EU Merger Regulation, it will continue to enforce competition rules in the sector.

In the pharmaceuticals sector, the Commission continues to monitor potentially harmful patent settlement agreements between originators and generic firms. It issued a number of statements of objections concerning potentially anticompetitive conduct and agreements in this area. Postal services are a network industry crucial to the functioning of the Single Market. At the same time, the sector constitutes a fundamental SGEI. Following the entry into force of the new framework for SGEIs on 31 January 2012, the Commission adopted a number of State aid decisions. Merger scrutiny ensured continued competition in cross-border parcel markets.

With regard to the Vertical Restrictions Block Exemption Regulation, the Commission and the National Competition Authorities keep a close eye on the increasing use of technology, including the Internet, in the fields of marketing and distribution. The Guidelines on Vertical Restraints
 give clear direction to stakeholders as to how to apply the competition rules to new technologies such as online sales platforms. The Commission will not hesitate to act if it sees that unjustified restrictions are placed on the use of such technology in order to prevent consumers from taking advantage of their Single Market rights.
Following the expiry of the Motor Vehicle Block Exemption Regulation (paragraph 72) at the end of May 2013, the Commission is aware that car dealers are in a weak commercial bargaining position vis-à-vis their suppliers. The Commission, in the CARS 2020 Action Plan, has stressed the importance of fostering constructive relations between the different market actors, especially at times of economic crisis. The Commission considers that a voluntary code of conduct for the industry is a good solution to maintain good relations between the different stakeholders. This approach is under discussion in the CARS 2020 Group, aiming at a balanced outcome representing the view of all members.

Annual Competition Report

The Commission notes the Parliament's request to make a specific reference to the impact of competition policy on employment and social affairs in future Annual Reports (paragraph 79). The Annual Competition Report for 2012 was adopted on 7 May 2013, and Vice President Almunia presented it to the Parliament’s ECON Committee on 28 May.
---------------

� � HYPERLINK "http://ec.europa.eu/taxation_customs/resources/documents/taxation/vat/how_vat_works/rates/vat_rates_en.pdf" �http://ec.europa.eu/taxation_customs/resources/documents/taxation/vat/how_vat_works/rates/vat_rates_en.pdf�


�� HYPERLINK "http://ec.europa.eu/taxation_customs/resources/documents/taxation/excise_duties/energy_products/rates/excise_duties-part_ii_energy_products_en.pdf" �http://ec.europa.eu/taxation_customs/resources/documents/taxation/excise_duties/energy_products/rates/excise_duties-part_ii_energy_products_en.pdf�


� HYPERLINK "http://ec.europa.eu/taxation_customs/taxation/excise_duties/energy_products/aircraft_fuel/index_en.htm" �http://ec.europa.eu/taxation_customs/taxation/excise_duties/energy_products/aircraft_fuel/index_en.htm�


� � HYPERLINK "http://ec.europa.eu/taxation_customs/tedb/taxSearch.html" �http://ec.europa.eu/taxation_customs/tedb/taxSearch.html�.


� Commission notice – Guidelines on Vertical Restraints, Official Journal C 130, 19.05.2010, p. 1.
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