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European Parliament legislative resolution on the proposal for a Council regulation amending Regulation (EC) No 659/1999 laying down detailed rules for the application of Article 93 of the EC Treaty

1.
Rapporteur: Sirpa PIETIKÄINEN (EPP/FI)

2.
EP reference number: A7-0180/2013 / P7_TA(2013)0289

3.
Date of adoption of the resolution: 2 July 2013

4.
Subject: Amending Regulation (EC) No 659/1999 laying down detailed rules for the application of Article 93 of the EC Treaty

5.
Interinstitutional reference number: 2012/0342(NLE)

6.
Legal basis: Article 109 TFEU

7.
Competent Parliamentary Committee: Committee on Economic and Monetary Affairs (ECON)

8.
Commission's position:

The Commission can accept in principle (part of the) amendments 1, 8, 9, 11, 14, 15, 19 and 25 and has defended their spirit during the negotiations in Council. The main concerns underlying these amendments have therefore already been materially reflected in the Presidency Compromise Text, even if in a slightly amended wording.

The Commission cannot accept the full or part of amendments 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25 and 26 for the following reasons.

Declining the investigation of certain complaints

In the Commission's view, declining the investigation of complaints regarding measures benefiting smaller undertakings, producing purely local effects, or aiming at fulfilling social objectives (Amendments 2 and 23) would be contrary to the Treaty. In fact, pursuant to Articles 107 and 108 of the TFEU, the Commission has an obligation to investigate any State aid measure with the potential to distort competition, independent of its final aim.

Assessment of the existence of a market-driven supply or demand for services

The request that the Commission invites Member States to perform a "market test", in order to assess whether there is true market demand or supply for particular services, and assist them in doing so (Amendment 3) would be outside the scope of the Procedural Regulation. However, the Commission has addressed these issues in the SGEI package and will provide further clarifications in the upcoming Notice on the Notion of aid.

Amending Article 109 TFEU

The request that the proposal for an amendment of the Treaty, envisaged by the Commission Communication of 28 November 2012 entitled "A blueprint for a deep and genuine economic and monetary union", includes a provision amending Article 109 TFEU, in order to bring the adoption of the regulations referred to in that Article under the ordinary legislative procedure (Amendment 4), cannot be accommodated. The Commission deems it to be contrary to the Commission's right of legislative initiative and the distribution of competences to the different EU institutions laid down in the Treaty. A proposed legislative text must be based on the existing Treaty provisions and cannot set out the Commission's view on how those provisions should be amended in the future.  Moreover, it is not for the Commission in this context to express its views on how Article 109 TFEU should or should not be amended. Therefore, the Commission cannot accept this amendment.

Amendments 5 and 6

While the Commission shares the statements enshrined in these amendments, namely that instruments for gathering information from market participants already exist in the antitrust field and that their introduction in the field of State aid investigations is in line with the Parliament's Resolution of 17 January 2013 on State aid modernisation, it nevertheless does not deem it appropriate to have them reflected in the Recitals of the Regulation, since recitals should serve only to explain and state grounds for the individual Articles of the Regulation.

Parliamentary oversight of investigations

In the Commission's view, the request that it be accountable to the European Parliament as regards State aid investigation procedures (Amendment 7) would run contrary to the provisions of Articles 107 and 108 of the TFEU. Pursuant to these provisions, the Commission has exclusive competence to investigate any State aid measures with the potential to distort competition. The amendment therefore appears to exceed the current distribution of competences to the different EU institutions laid down in the Treaty.

Differentiate treatment for third parties in setting sanctions

The Commission considers that the proposed distinction between respondents when setting sanctions (Amendments 8 and 19) would lead to a different treatment of identical situations, which would be incompatible with general principles of EU law. Distinguishing actors depending on their role in the procedure appears to be incompatible with the Treaty and settled jurisprudence of the Courts, since all actors, except the Member State, are third parties and mere sources of information for the Commission.

Complaints filed by private citizens

Since private citizens would most probably not qualify as interested parties within the meaning of Article 108(2) TFEU and of Article 1(h) of Regulation 659/99, the Commission is of the opinion that the issue of treatment of complaints filed by private citizens (Amendment 9) should be governed by the Code of Good Administrative Behaviour, rather than by the Procedural Regulation.

Conditions for recovery

Making recovery conditional on the fact that the Commission demonstrates that the original notification was incomplete, in cases in which the negative decision has been adopted more than six months after notification (Amendments 10 and 21), in the Commission's view, would run contrary to the "stand still" obligation enshrined in Article 108(3) TFEU. Article 108(3) of the Treaty clearly provides that the Member States are bound not to put into effect notified aid measures before the Commission's final decision is adopted.

Meaning of the term "interested party"

The Commission believes that the request that the term "interested party" not be interpreted too narrowly (Amendment 11) cannot be accommodated in light of the jurisprudence of the EU Courts. In fact, the interpretation of the term "interested parties" stems directly from the Procedural Regulation and settled Court jurisprudence.

Treatment of complaints filed by "third parties"

The Commission shares the spirit of the request that complaints be investigated when a sufficient body of evidence is provided to show a distortion to competition within the internal market (Amendments 12, 20, and 22). However, it deems that introducing in the text of the Procedural Regulation the term "third parties" would lead to confusion. In fact, according to settled EU jurisprudence, only the Member State granting the aid is a party to the State aid procedure, and therefore all other actors should be qualified as "third parties". Moreover, the Presidency Compromise Text already provides that submissions not formally meeting the criteria to be qualified as "complaints" shall be kept as market information and may lead to ex officio investigations (Recital 10).

Role of the European Parliament as regards Sector Inquiries

The Commission holds that granting the European Parliament the power to request the initiation of investigations into sectors of the economy and into aid instruments, and requiring that the Commission submits interim reports on such investigations to the European Parliament (Amendments 13, 24, and 25) would run contrary to the distribution of competences to the different EU institutions laid down in the Treaty. Pursuant to these provisions, the Commission has exclusive competence to investigate any State aid measures with the potential to distort competition.

Member States' comments on replies to information requests

The Commission agrees that Member States be given the possibility to comment on the information submitted in reply to requests for information from the market (Amendment 16). However, it believes that the proposed formulation, with fixed deadlines, would not serve the purpose of hastening State aid investigations.

Sanctioning the intentional omission of relevant information

The Commission is of the opinion that inserting a provision on the sanctioning of intentional omission of relevant information (Amendments 17 and 18) would be an unnecessary duplication. In fact, the omission of relevant information (both intentional and due to gross negligence) is already subject to sanctions, since this behaviour can be subsumed under the supplying of incomplete or misleading information.

Nature of the Commission's interventions before national courts

The Commission agrees that its observations submitted to national courts do not bind the latter, and shall only serve the purpose of defending the public interest (Amendment 26). However, it believes that this specification should be reflected in the Recitals, as is the case in the current Presidency Compromise Text (Recital 14), rather than in the body of the Regulation.

9.
Outlook for amendment of the proposal: The Commission has already accepted to modify its proposal, in order to reflect all the amendments in the Presidency Compromise Text. As set out above, this accommodates many of the requests underlying the amendments proposed in the Parliament's resolution.

10.
Outlook for the adoption of the proposal: Following the General Approach of 29 May 2013 and the adoption of the Parliament's resolution, the Council formally adopted the Commission proposal for a Council Regulation amending Regulation (EC) No 659/1999 laying down detailed rules for the application of Article 93 of the EC Treaty on 22 July 2013.

